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JURISDICTIONAL STATEMENT
The Utah Supreme Court has jurisdiction over this appeal pursuant to Article VIII
§ 3 of the Constitution of Utah; Utah Code Ann. § 78-2-2(3)0) (1996); and Rules 3 and 4 of the
Utah Rules of Appellate Procedure (2000).

STATEMENT OF THE ISSUES PRESENTED
This appeal involves the following two issues:
Issue # 1:
Whether an individual (or his estate) entitled to Personal Injury Protection ("PIP")
benefits pursuant to Utah Code Ann. §§31A-22-306 through 309, that dies as the
result of an automobile accident is entitled to receive PIP benefits for lost wages
and lost household services mandated by Utah Code Ann. §§31 A-22-307(l)(b).
Standard of Review:
This is an appeal from a Summary Judgment based upon the trial court's
interpretation of the requirements of Utah's PIP statute, Utah Code Ann. § 31A-22-306 through
309, on stipulated facts. "The appropriate standard of review for a trial court's interpretation of
statutory law is correction of error." Ong Int'l (U.S.A.), Inc. v. 11th Ave. Corp., 850 P.2d 447, 455
(Utah 1993) (citing State v. James, 819 P.2d 781, 796 (Utah 1991); and State v. Rio Vista Oil
Ltd., 786 P.2d 1343, 1347 (Utah 1990)). "Under the correction-of-error standard, [the appellate
court] affords no deference to the [trial court's] interpretation or application of statutory terms."
Epperson v. Utah State Retirement Bd., 949 P.2d 779, 781 (Utah App. 1997) (citing Allred v.
Utah State Retirement Bd.9 914 P.2d 1172, 1174 (Utah App. 1996)).
Issue # 2:
If a decedent (or his estate) is not entitled to PIP benefits for lost wages and lost
household services pursuant to Utah Code Ann. § 31 A-22-307(l)(b) whether
-2-

Regal's insurance policy at issue in this case requires it to pay those PEP benefits
to an insured that is killed as the result of an automobile accident.
Standard of Review:
The second issue presented by this appeal is the interpretation of an insurance
contract. The interpretation of a contract presents a legal question that should be reviewed for
correctness. Determinations of ambiguity in contracts, likewise, are legal questions that are
reviewed by this Court for correctness. Interwest Const, v. Palmer, 923 P.2d 1350 1358-59
(Utah 1996) (citing WillardPease Oil & Gas Co. v. Pioneer Oil & Gas Co., 899 P.2d 766, 770
(Utah 1995); Winegarv. Froerer Corp., 813 P.2d 104, 108 (Utah 1991); and Fitzgerald v.
Corbett, 793 P.2d 356, 358 (Utah 1990)). See also Home Savings and Loan v. Aetna Cas. and
SuretyCo. 817 P.2d 341, 348 (Utah App. 1991) and LDS Hospital v. Capitol Life Ins. Co., 765
P.2d 857, 858 (Utah 1988).

DETERMINATIVE STATUTES
The instant case will be determined by this Court's interpretation of the PIP
benefits required by Utah Code Ann. §§ 31A-22-306 through 309. The purpose of the Insurance
Code and legislative guidance for interpreting of the Insurance Code are set forth in Utah Code
Ann. §§31 A-1-102 and 201. Those portions of the determinative statutes particularly relevant to
the instant dispute are set forth below. The determinative statutes are set out verbatim in their
entirety in the addendum to this Brief pursuant to Rule 24(6) and (11), Utah R. App. P.
§ 31A-l-102--Purposes
The purposes of the Insurance Code are to:
(2) ensure that policyholders, claimants, and insurers are treated fairly and
equitably;
-3-

§ 31A-l-201»Constniction
(1) This code shall be liberally construed to achieve the purposes stated in
Section 31 A-l-102 and under other chapters of the Insurance Code. The
statements of purpose shall aid and guide interpretation but are not independent
sources of power.
§ 31A-22-306--Personal injury protection
Personal injury protection under Subsection 31A-22-302 (2) provides the
coverages and benefits described under Section 31A-22-307 to persons described
under Section 31A-22-308, but is subject to the limitations, exclusions, and
conditions set forth in Section 31A-22-309.
§ 31A-22-307--Personal injury protection coverages and benefits
(1) Personal injury protection coverages and benefits include:
(a) the reasonable value of all expenses for necessary medical, surgical, X-ray,
dental, rehabilitation, including prosthetic devices, ambulance, hospital, and
nursing services, not to exceed a total of $3,000 per person;
(b) (i) the lesser of $250 per week or 85% of any loss of gross income and loss of
earning capacity per person from inability to work, for a maximum of 52
consecutive weeks after the loss, except that this benefit need not be paid for the
first three days of disability, unless the disability continues for longer than two
consecutive weeks after the date of injury; and
(ii) a special damage allowance not exceeding $20 per day for a maximum of 365
days, for services actually rendered or expenses reasonably incurred for services
that, but for the injury, the injured person would have performed for his
household, except that this benefit need not be paid for the first three days after
the date of injury unless the person's inability to perform these services continues
for more than two consecutive weeks;
(c) funeral, burial, or cremation benefits not to exceed a total of $1,500 per
person; and
(d) compensation on account of death of a person, payable to his heirs, in the total
of $3,000.
(5) This section does not prohibit the issuance of policies of insurance providing
coverages greater than the minimum coverage required under this chapter nor
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does it require the segregation of those minimum coverages from other coverages
in the same policy.
§ 31A-22-308--Persons covered by personal injury protection
The following may receive benefits under personal injury protection coverage:
(3) any [] natural person whose injuries arise out of an automobile accident
occurring while the person occupies a motor vehicle described in the policy with
the express or implied consent of the named insured or while a pedestrian if he is
injured in an accident occurring in Utah involving the described motor vehicle.
§ 31A-22-309—Limitations, exclusions, and conditions to personal injury protection
(2) (a) Any insurer issuing personal injury protection coverage under this part
may only exclude from this coverage benefits:
(i) for any injury sustained by the insured while occupying another motor
vehicle owned by or furnished for the regular use of the insured or a
resident family member of the insured and not insured under the policy;
(ii) for any injury sustained by any person while operating the insured
motor vehicle without the express or implied consent of the insured or
while not in lawful possession of the insured motor vehicle;
(iii) to any injured person, if the person's conduct contributed to his
injury:
(A) by intentionally causing injury to himself; or
(B) while committing a felony;
(iv) for any injury sustained by any person arising out of the use of any
motor vehicle while located for use as a residence or premises;
(v) for any injury due to war, whether or not declared, civil war,
insurrection, rebellion or revolution, or to any act or condition incident to
any of the foregoing; or
(vi) for any injury resulting from the radioactive, toxic, explosive, or other
hazardous properties of nuclear materials.
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(b) The provisions of this subsection do not limit the exclusions which may be
contained in other types of coverage.
(5) (a) Payment of the benefits provided for in Section 31A-22-307 shall be made
on a monthly basis as expenses are incurred.
(b) Benefits for any period are overdue if they are not paid within 30 days after
the insurer receives reasonable proof of the fact and amount of expenses incurred
during the period. If reasonable proof is not supplied as to the entire claim, the
amount supported by reasonable proof is overdue if not paid within 30 days after
that proof is received by the insurer. Any part or all of the remainder of the claim
that is later supported by reasonable proof is also overdue if not paid within 30
days after the proof is received by the insurer.
(c) If the insurer fails to pay the expenses when due, these expenses shall bear
interest at the rate of 1- 1/2% per month after the due date.
(d) The person entitled to the benefits may bring an action in contract to recover
the expenses plus the applicable interest. If the insurer is required by the action to
pay any overdue benefits and interest, the insurer is also required to pay a
reasonable attorney's fee to the claimant.

STATEMENT OF THE CASE
NATURE OF THE CASE AND PROCEEDINGS BELOW
On November 7, 1998, Jessie Bott ("Jessie") was a passenger in an automobile
that was involved in a single car roll-over accident. Jessie was thrown from the vehicle and died
at the scene as a result of his injuries. Plaintiff Appellee, Regal Insurance Company, ("Regal")
had issued an insurance policy covering the vehicle and driver involved in the accident. Regal's
policy was intended to comply with Utah laws governing motor vehicle insurance. Regal paid
Defendants/Appellants, Laurie Bott, Evan Bott and the Estate of Jessie Bott (hereinafter
collectively referred to as "the Botts") the liability limits (required by Utah Code Ann. § 31A-22304), the funeral expense benefits (required by Utah Code Ann. § 31A-22-307(l)(c)) and the
survivor's benefit (required by Utah Code Ann. § 31 A-22-307(l)(d)). When the Botts requested
-6-

the loss of income and loss of household service benefits required by Regal's policy and Utah
Code Ann. § 31A-22-307(l)(b)(i) and (ii), however, Regal refused to pay, and initiated the action
at the heart of this appeal. The Botts answered Regal's Complaint and filed a Counterclaim for
Regal's breach of its contract and for Regal's bad faith refusal to provide all the PIP benefits
required by Utah law. Regal and the Botts stipulated to the facts and filed Cross Motions for
Summary Judgment. After briefing and oral argument, Judge Timothy Hansen, issued a minute
entry ruling that PIP benefits for lost wages and household services are not available when the
individual for whom the benefits are sought dies in the accident giving rise to the claim for those
benefits. An Order was subsequently entered and this appeal followed.
STATEMENT OF FACTS
1.

On November 7, 1998, Jesse was a passenger in a vehicle operated by Jason L.
Allen. [R. 56-58, 62-64 and 70-72].

2.

Jason Allen and the car he was driving were insured by an automobile insurance
policy issued by Regal, Policy No. 1434413786 (hereinafter referred to as the
"Policy")- [Kl

3.

The Policy was issued within the State of Utah to comply with Utah's Financial
Responsibility Laws of Owners and Operators of Motor Vehicles and must
provide the coverages described in Utah Code Ann. § 31A-22-301 through 315.
[Id]-

4.

On November 7, 1998, the vehicle Jesse was riding in was involved in a single
car rollover accident in Idaho. Jesse Bott died at the scene from the injuries he
received in that accident. [Id.].
-7-

Jesse was not married at the time of the accident and left no descendants.
Laurie and Evan Bott are the natural parents and only heirs of Jesse Bott and the
personal representatives of Jesse's estate pursuant to Utah Code Ann. §75-2-103.

\m.
On December 4, 1998, Regal paid the Botts $1,500.00 as the death benefit due
under the Policy. [Id.].
On December 7, 1998, Regal paid the Botts $3,000.00 as the survivor's benefit
due under the Policy. [Id.].
On February 8, 1999, Regal paid the Botts $25,000.00 representing the bodily
injury liability limits due under the Policy. [Id.].
The Botts requested compensation for 52 weeks of lost income resulting from
Jesse's inability to work required by Utah Code Ann. § 31A-22-307(l)(b)(i),
which Regal refused to pay. [Id.].
The Botts requested compensation for 365 days of lost household services
required by Utah Code Ann. § 31A-22-307(l)(b)(ii), which Regal refused to pay.
[Id]At the time of the accident, Jesse resided with his parents at 557 East Quail Road,
Orem, Utah and the Botts contend he performed various household tasks and
contributed in numerous ways as a member of that family household. [Id.].
At the time of the accident, Jesse was twenty-three years old. [Id.].
At the time of the accident, Jesse was employed with RPS, Inc. at 1550 West 800
North, Orem, Utah. [Id].
-8-

15.

The Policy states that it "will pay personal injury protection benefits to or on
behalf of each eligible injured person1 for: A. medical expenses, B. work loss,
C. funeral expenses, and D. survivor loss" then defines work loss as follows:
(1) loss of income and loss of earning capacity by the eligible
injured person during his lifetime, from inability to work during a
period commencing three days after the date of the loss of gross
income and loss of earning capacity and continuing for a maximum
of 52 consecutive weeks thereafter, provided that if such eligible
injured person's inability to work shall so continue for in excess
of a total of two consecutive weeks after the date of the loss of
gross income and loss of earning capacity, this three day
elimination period shall not be applicable: and
(2) an allowance for services actually rendered or expenses
reasonably incurred that, but for the bodily injury, the eligible
injured person would have performed during this lifetime for his
household, commencing three days after the date of the bodily
injury and continuing for a maximum of 365 consecutive days
thereafter; provided that if such eligible injured person's inability
to perform such services shall continue for in excess of two
consecutive weeks after the date of the bodily injury, this three
day elimination period shall not be applicable.

[R. 9-10].
16.

The Policy also defines bodily injury as "bodily injury, sickness, or disease,
including death resulting therefrom." [R. 9].

SUMMARY OF THE ARGUMENT
When the Utah Legislature passed the No-Fault insurance laws, including those
provisions governing PIP benefits, it intended for the citizens and insurers of this State to be
treated fairly and equitably. The plain language of the PIP statutes provide for payment of five

x

The Policy terms set forth in bold lettering are defined in Regal's Policy.
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types of benefits to all victims of automobile accidents involving vehicles insured pursuant to the
laws of this State. Those benefits should be paid regardless of whether an individual is injured or
killed in the accident. Fairness and equity also demand that PIP benefits for lost wages and lost
household services be paid in the event of a serious injury as well as death.
Regal's promise of insurance coverage for statutorily mandated PEP benefits is
ambiguous and should be interpreted to provide PEP benefits for death OR injury. Regal should
not be allowed to reap a windfall profit because one of its insureds is killed, rather than simply
injured in an accident. For the reasons set forth below, the trial court's grant of summary
judgment for Regal and denial of summary judgment for the Botts should be reversed and entry
of judgment in favor of the Botts should be ordered.

ARGUMENT
I.

UTAH CODE ANN. § 31A-22-307(l)(b)(i) AND (ii) REQUIRE ALL UTAH
INSURERS TO PROVIDE PIP BENEFITS FOR LOST INCOME AND
LOST HOUSEHOLD SERVICES TO ALL ELIGIBLE VICTIMS THAT
ARE INJURED OR KILLED IN ACCIDENTS INVOLVING THE USE OF
AUTOMOBILES
PIP Benefits, Including Lost Wages and Lost Household Services Are
Required By Utah Law
Certain types of insurance coverage must be contained in all insurance policies

issued to satisfy the owners or operator's security requirements of Utah Code Ann. § 41-12a-301.
Utah Code Ann. § 31A-22-302. The required components include certain liability provisions
(Utah Code Ann. § 31A-22-303); minimum third-party liability limits (Utah Code Ann. § 31A22-304); underinsured/uninsured motorist coverage (Utah Code Ann. § 31A-22-305) and PIP
benefits (Utah Code Ann. §§ 31A-22-306 through 309). There are some limited exclusions and
-10-

opt-out provisions to the mandatory automobile insurance coverages. None of those exclusions
or opt-out provisions apply in this case.
The focused question that this Court must decide is whether Utah Code Ann. §
31A-22-307(l)(b) requires insurers to provide PIP coverage for lost wages and lost household
services when the individual entitled to those coverages dies. Utah Code Ann. § 31A-22-307(l)
states:
(1) Personal injury protection coverages and benefits include:
(a) the reasonable value of all expenses for necessary medical,
surgical, X-ray, dental, rehabilitation, including prosthetic devices,
ambulance, hospital, and nursing services, not to exceed a total of
$3,000 per person;
(b)(i) the lesser of $250 per week or 85% of any loss of gross
income and loss of earning capacity per person from inability to
work, for a maximum of 52 consecutive weeks after the loss,
except that this benefit need not be paid for the first three days of
disability, unless the disability continues for longer than two
consecutive weeks after the date of injury; and
(ii) a special damage allowance not exceeding $20 per day for a
maximum of 365 days, for services actually rendered or expenses
reasonably incurred for services that, but for the injury, the injured
person would have performed for his household, except that this
benefit need not be paid for the first three days after the date of
injury unless the person's inability to perform these services
continues for more than two consecutive weeks;
(c) funeral, burial, or cremation benefits not to exceed a total of
$1,500 per person; AND
(d) compensation on account of death of a person, payable to his
heirs, in the total of $3,000.
Utah Code Ann. § 31A-22-307(l) (emphasis added).
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The Legislature Intended For All PIP Benefits To Be Paid For Any
Automobile Related Injury Or Death
"When interpreting a statute, this Court's 'primary goal is to give effect to the
legislature's intent in light of the purpose the statute was meant to achieve.'" Boulder Mountain
Lodge v. Town of Boulder, 983 P.2d 570, 573 (Utah 1999) (quoting Evans v. State, 963 P.2d 177,
184 (Utah 1998). The plain language of the statute is the best evidence of legislative intent. IcL
See also State v. Hunt, 906 P.2d 311,313 (Utah 1995); and Jensen v. Intermountain Health Care,
Inc., 679 P.2d 903, 906 (Utah 1984). "Accordingly, [this Court] !look[s] first to the plain
language of the statute and assume[s] that each of its terms was used advisedly. The language is
therefore read literally unless such a reading proves to be unreasonably confused or inoperable.1"
Id (quoting Surety Life Ins. Co. v. Smith, 892 P.2d 1, 3 (Utah 1995) (other citations omitted).
In the instant case the plain language of the statute indicates that the PIP benefits
identified in subparts (a); (b); (c); AND (d) must be included in all automobile insurance policies
issued to satisfy the financial responsibility requirements of Utah Code Ann. 41-12a-301. If the
Legislature had not intended wages and household services to be paid in the event of a death, it
could have easily inserted the word OR following subpart (b) of Utah Code Ann. § 31A-22-307.
Alternatively it could have easily indicated that payments for lost wages and lost household
services were only payable during the lifetime of the insured. The Legislature, however, did not
do so. The language it uses clearly and unambiguously indicates that all four categories of PIP
benefits must be provided to all Utah insureds. There is absolutely no indication that lost income
or replacement household services (required by subpart (b)) do not have to be paid if funeral
expenses and survivors' benefits are provided.
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Fairness, Equity And The Purposes Of Utah's No-Fault Laws Require Regal
To Pay The Same PIP Benefits To Those That Are Killed As It Pays To
Those That Are Injured
Regal has taken the portions of subpart (b) that allow insurers to not pay benefits
in the event of minor injuries and distorted it to indicate no such benefits are payable if the
insured dies. The provisions of (b) (i) and (ii) relied upon by Regal, however, should only be
read to eliminate the obligation to provide such benefits (or a portion of such benefits) when the
injury prevents an insured from working or performing household tasks for less than two weeks.
It should not be read to entirely eliminate all lost wage and household service benefits if the
insured dies. The provision requiring payment of those benefits can easily be severed from the
provision reducing or eliminating the payment of those benefits for minor injuries.
In the case of Neel v. State$5A P.2d 581 (Utah App. 1993) the Utah Court of
Appeals recognized that regardless of how an insurer (or self-insurer) elected to satisfy the
requirements of Utah Code Ann. 41-12a-301 it "must provide the following [PIP] coverages and
benefits: (1) reasonable medical expenses; (2) lost income resulting from an inability to work;
(3) work the injured person would have performed for his or her family; (4) funeral benefits;
AND (5) wrongful death benefits." IcL at 582-83 (emphasis added). This Court should do
likewise and adopt the statutory language which requires insurers to provide PEP benefits for (1)
medical expenses; (2) lost income; (3) household services; (4) funeral expenses; AND (5) the
death benefit.
Regal may argue that the phrase "inability to work" limits recovery of lost income
or earning capacity to those situations where the individual is alive but unable to work. The
"inability to work" should, however, be interpreted literally without insertion of additional
-13-

conditions or terms. "Inability to work," especially when read in conjunction with the preceding
portion of that sentence "of ANY loss of gross income and loss of earning capacity per person"
can only reasonably be read to mean loss of income or earning capacity because one cannot work.
There is no indication that the Legislature intended to impose any additional restrictions or
conditions upon recovery of lost wage PIP benefits. This Court should take judicial notice that as
a matter of law, one who is deceased (except perhaps in the case of Elvis) is unable to work and
has suffered a total loss of income and earning capacity.
In the case of Versluis v. Guaranty, Natl Cos., 842 P.2d 865 (Utah 1992) this
Court addressed the scope of PIP benefits for the loss of income and earning capacity. In that
case this Court held that there is no right to recover that benefit "unless a claimant has suffered a
direct and specific monetary loss." Id^ at 867. That same reasoning should apply in this case,
and in every case where an individual injured in an automobile accident, suffers a direct and
specific monetary loss. It should not make a difference if that loss is occasioned by a fractured
leg, a traumatic brain injury or a death. PIP benefits for lost wages should still be paid. In this
case the Botts have suffered a direct and specific monetary loss, for which they should be
compensated by Regal.
Regal may also argue that the use of the term injury in (b)(ii) limits recovery of
lost household services to situations where the insured individual has been injured and is
surviving. That interpretation of "injury," however, could effectively remove the obligation to
pay any PIP benefits in the event of death. Utah Code Ann. § 31 A-22-308 only bestows the right
to collect PIP benefits on insureds, insured's resident relatives, occupants of the insured vehicle
and pedestrians that are "injured" and does not say anything about those who are killed.
-14-

Additionally, not equating death with injury could also eliminate an insurer's right to exclude PIP
benefits in any of the permissible circumstances set forth in Utah Code Ann. § 31A-22-309(2).
The Legislature's use of the word "injury" in the loss of household services was not intended to
limit or broaden the provision of PEP benefits in the event of injury, but not death.
The Utah Court of Appeal's case of Tanner v. Phoenix Ins. Co., 799 P.2d 231
(Utah App. 1990) provides insight into an insurer's obligation to provide payments for lost
household services. The appellate court in that case ruled that insurers were obligated to provide
equal benefits to insureds who suffered similar losses, and the amount of or dates when services
are rendered should not make a difference. Id, at 233. That case highlighted the inequity of
allowing one victim of an automobile accident to receive $20 for cleaning, laundry, baby sitting
and meal preparation performed on one day while permitting another victim to recover $40 for
the same services performed over two days. It would be even more inequitable to require an
insurance company to pay up to $20 per day to someone who was injured and prevented from
performing some, but not all household services, while relieving that same insurer of any
obligation to pay when an insured cannot perform any household tasks previously performed
because he is dead. The same services still must be performed in the event of death. Someone
else still must perform those services. Insurers should, therefore, be required to provide the same
payments for the same services whether the need for those replacement services arises from an
injury or death.
"PIP benefits are intended to provide immediate compensation for out-of-pocket
expenses and actual loss of earnings incurred as a result of an accident without having to bring a
lawsuit. Versluis, 842 P.2d at 867 (citing Jamison v. Utah Home Fire Ins. Co., 559 P.2d 958, 959
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(Utah 1977)). They are not intended to provide a windfall or double recovery for victims of
automobile accidents. IcL. Payment of lost wages and lost household services would not provide
a windfall or double recovery for the Botts. They simply would be compensated for a small
portion of the actual losses they sustained as a result of Jesse's death. Regal, on the other hand,
would experience a significant windfall if it does not have to pay for any of those losses simply
because Jesse was killed, instead of injured in the accident.
Utah Code Ann. § 31A-1-102 indicates that one reason the legislature passed
Utah's Insurance Code (Title §31A Chapters 1 through 35) was to "ensure that policyholders,
claimants, and insurers are treated fairly and equitably." Utah Code Ann. § 31A-1-102(2).
Additionally, Utah's insurance laws are to be "liberally construed" to achieve that purpose. Utah
Code Ann. § 31 A-1-201(1). Fairness and equity require insurers to provide those who are killed
in motor vehicle accidents with at least as much protection and as many benefits as they provide
to those who are injured, without dying, in automobile accidents. The Botts contend Regal is
statutorily obligated to provide them with all five categories of PIP benefits set forth in Utah
Code Ann. § 31 A-22-307(l). Regal, on the other hand, asserts that it only has to pay for three
categories of benefits because Jesse died, rather than simply being injured.
Regal's contention prejudices insureds while benefitting insurers. If the trial
court's interpretation of PIP benefits due and payable in this case is upheld, insurers will reap a
windfall reward every time one of their insureds entitled to receive PIP benefits dies or is killed.
Regal does not dispute the obligation to pay lost wages and or household services if an insured
fractures a bone, injures his back or suffers some other injury that precludes the insured from
returning to work or from performing normal tasks around the home. In such instances Regal
-16-

pays its insureds the lesser of $250 per week or 85% of the insured's "loss of gross income and
loss of earning capacity [] from inability to work...." for up to 52 consecutive weeks, making its
maximum statutory liability $13,000. Utah Code Ann. § 31 A-22-307(l)(b)(i). Additionally,
Regal will pay its insureds who cannot perform household tasks up to $20 per day (for up to 365
days) for services that the insured would have, but does not perform for his household, making
its potential statutory liability for household services $7,300.
II.

EVEN IF REGAL IS NOT REQUIRED TO PROVIDE THE BOTTS WITH
LOST WAGES AND LOST HOUSEHOLD SERVICES BY STATUTE, ITS
POLICY REQUIRES IT TO DO SO
Ambiguities In RegaFs Policy Must Be Construed Against Regal And In
Favor Of Coverage For The Botts
The Utah Supreme Court has repeatedly "expressed its commitment to the

principle that 'insurance policies should be construed liberally in favor of the insured and their
beneficiaries so as to promote and not defeat the purposes of insurance.'" USF&G vs. Sandt, 854
P.2d 519, 521-23 (Utah 1993) (citations omitted). In order to protect the public from
overreaching insurance companies and the misuse of adhesion insurance contracts this Court has
held that ambiguous terms and language in insurance policies should be construed against
insurers and in favor of insurance whenever possible. Nielsen v. O'Reilly, 848 P.2d 664, 665-66
and USF&G, 854 P.2d at 521-22.
Ambiguities can arise "(1) because of vague or ambiguous language in a particular
provision or (2) because two or more contract provisions, when read together, give rise to
different or inconsistent meanings..." USF&G, 854 P.2d at 523. See also Alfv. State Farm Fire
and Cas. Co., 850 P.2d 1272, 1274 (Utah 1993). Regardless of how ambiguities arise, all
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inconsistent provisions, uncertain language and undefined terms must be construed against the
insurer and in favor of coverage. USF&G, 854 P.2d at 521-522. The ambiguities at issue in this
case exists because of Regal's poor phraseology and use of conflicting Policy terms.
Regal's Promise To Pay Work Loss (Loss of Income) Is Ambiguous
Regal promises to "pay personal injury protection benefits to or on behalf of each
eligible injured person for: A. medical expenses, B. work loss, C. funeral expenses, and D.
survivor loss. [R. 8]. The Policy then defines the lost income portion of work loss as:
(1) loss of income and loss of earning capacity by the eligible
injured person during his lifetime, from inability to work during a
period commencing three days after the date of the loss of gross
income and loss of earning capacity and continuing for a maximum
of 52 consecutive weeks thereafter....
[R. 9]. The first part of the lost income portion of Regal's work loss definition can be read to
have two or more meanings and is, therefore, ambiguous and should be construed against Regal
and in favor of coverage for the Botts. One reading of that insurance provision comport's with
Regal's contention that its use of the phrase "during [the insured's] lifetime" requires it to pay
only for wages lost while the insured is still alive. That phrase, however, could also be read to
modify only the "loss of earning capacity" and not "loss of income." Therefore, any loss of
income, regardless of whether it occurred while the insured was alive or after he has died, would
be recoverable pursuant to that portion of the policy. The ambiguous terms should, therefore, be
read to provide lost wage benefits to the Botts.
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Regal's Policy Clearly And Unambiguously Requires It To Provide The Botts
With PIP Benefits For Lost Household Services
Regal promises that it will pay "personal injury protection benefits to or on behalf
of each eligible injured person for: A. medical expenses, B. work loss, C. funeral expenses,
and D. survivor loss. [R. 8]. The Policy then defines the lost household services portion of
work loss as:
(2) an allowance for services actually rendered or expenses
reasonably incurred that, but for the bodily injury, the eligible
injured person would have performed during this lifetime for his
household....
[R. 10]. Regal's definition of bodily injury includes death. When death is inserted for bodily
injury the relevant portion of Regal's definition unequivocally states that Regal will pay for all
"services actually rendered or expenses reasonably incurred that, but for the [death, Jesse] would
have performed during his lifetime for his household. If Jesse had not been killed, he would have
performed innumerable services for his household during his lifetime. His estate, and those that
rendered those services in his place are entitled to be reimbursed pursuant to Regal's promise to
pay.

CONCLUSION AND REQUESTED RELIEF
For the reasons set forth above the Botts ask this Court to reverse the trial court
ruling and remand this case for entry of a declaratory judgment in favor of the Botts, entitling
them to recover the PIP benefits for 52 weeks of Jesse's wages, 365 days of replacement services
rendered because of his death, accrued interest at 18% pursuant to Utah Code Ann. § 31A-22309(5)(c) and attorney's fees required by Utah Code Ann. §31 A-22-309(5)(d).
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REQUEST FOR ORAL ARGUMENT
Pursuant to Rule 29, Utah R. App. P. the Botts hereby request oral argument to
address any questions or concerns this Court may have as a result of the issues that arise from
this Appeal.
RESPECTFULLY SUBMITTED this S£_ day of September, 2000.
SCALLEY & READING, P.C.
Attorneys for Appellants/the Botts
<^j%6v^

^fortXX^

Steven B. Smith
CERTIFICATE OF SERVICE
I hereby certify that on the 111 day of August, 2000, fettr true and correct copies
of the foregoing BRIEF OF APPELLANT were deposited in the U.S. Mail,first-classpostage
prepaid, addressed to the following:
T.J. Tsakalos, # 3289
KIPP AND CHRISTIAN, P.C.
10 Exchange Place, Fourth Floor
Salt Lake City, Utah 84111

^UAULJ
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FAMILY CAR POLICY
AGREEMENT
We agree with you. in return for your premium payment, to insure you subject to the terms of this policy.
We will insure you for the coverages and Limits for which a premium is shown in the Declarations of this policy.

DEFINITIONS USED THROUGHOUT THIS POLICY
(1) "We", "us", and "our" mean the Company providing this insurance.
(2) "You" and "your" mean the insured named in the Declarations and spouse if living in the same household.
(3) "Relative14 means any person related to you by blood, marriage, adoption, or guardianship, who is a resident
of your household, whether or not temporarily residing elsewhere.
(4) 'Bodily Injury" means bodily injury, sickness, disease, or death.
(5) Property damage" means physical damage to tangible property, including loss of its use.
(6) 'Car means a four-wheel motor vehicle of the private passenger type which is licensed for use on public roads.
'Car also means a vehicle with a load capacity of 2,000 pounds or less of the pick-up or van type not used in
any business other than farming or ranching.
(7) 'Your insured c a r means:
(a)a car described in the Declarations:
(b)a utility trailer you own;
(c)a car you acquire during the policy period if it replaces a car shown in the Declarations and we insure all
cars owned by you on the date of acquisition. You must notify us within 30 days after the date of acquisition
of your election to make this and no other policy applicable to the replacement car.
The replacement car will have the same coverage as the car it replaced only if you notify us within 30 days
after its acquisition.
(d)an additional car you acquire during the policy period only if within the 72 hour period following your
acquisition of the car. you notify us of your election to make this and no other policy applicable to the
additional car. No coverage will be provided under this policy until you notify us and the applicable
premium is paid.
(e) a car or utility trailer not owned by you being temporarily used as a substitute for a vehicle described in
this definition, because of its withdrawal from normal use due to breakdown, repair, servicing, loss, or
destruction.
Throughout this policy, use of a vehicle Includes its loading and unloading.
(8) "Occupying" means in, or getting into or out of.
(9) "Utility trailer means a trailer, farm wagon, or farm implement while being towed by your insured car.
(lOV'State" means the District of Columbia, any stjrte, territory, or possession of the United States, and any province
of Canada.
(nV'Auto business1 means the business of selling, leasing, repairing, servicing, delivering, testing, road testing,
storing, or parking vehicles or trailers.
(l2rBusinesa" includes trade, profession, occupation, or job.

PART A-LIABILITY
1. INSURING AGREEMENT
We will pay damages, except for punitive or exemplary damages, for which an insured is legally liable because
of bodily injury or property damage resulting from the ownership, maintenance, or use of your insured car or
utility trailer. The bodily injury or property damage must not be expected nor intended from the standpoint of
the insured.
We will settle or defend any claim or suit which is payable under the policy. Our duty to settle or defend ends
when our limit of liability for this coverage has been paid.
2. ADDITIONAL DEFINITIONS USED IN THIS PART ONLY
As used in this Part, Mlnsured(s)" means:
A. You or a relative for the ownership, maintenance, or use of any car or utility trailer.
B. A person using your insured car with your permission.
3. ADDITIONAL PAYMENTS-PART A ONLY
We will pay, in addition to our limit of liability:
A. All costs we incur in the settlement of a claim or defense of a suit.
B. All costs assessed against you in our defense of a suit.
C. Interest on damages awarded in a suit we defend accruing after judgment Is entered and before we have paid,
offered to pay, or deposited in court that portion of the judgment which is not more than our limit of liability.
D. Premiums on appeal and attachment bonds required in a suit we defend. We will not pay the premium
for an attachment bond that is more than our limit of liability. We have no duty to apply for or furnish a bond.
E. Up to $250 for a bail bond required due to an accident related traffic law violation resulting in bodily injury or
property damage covered by this Part. We have no duty to apply for or furnish a bond.
F. Loss of earnings up to S50 a day, but not other income, when we ask you to help us investigate or defend any
claim or suit.
G. Any other reasonable costs incurred at our request.
4. EXCLUSIONS - PART A ONLY
We do not cover
A. Bodily injury or property damage resulting from the ownership, maintenance, or use of a vehicle when used
to carry persons or property for a charge. This exclusion does not apply to shared-expense car pools.
B. Bodily injury or property damage for which a person is an insured under a nuclear energy liability insurance
policy. This exclusion applies even if the limits of that policy are exhausted.
C. Bodily injury or property damage assume^ by an insured under any contract or agreement.
D. Bodily injury to an employee of an insured arising in the course of employment by an insured. Coverage
does apply to a domestic employee unless benefits are payable or are required to be provided for that employee
under a workers' compensation law.
E. Bodily injury or property damage resulting from any auto business. Coverage does apply to you. a relative.
or anyone associated with or employed by you or a relative, with respect to the operation of your insured car
in an auto business.
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F. Bodily injury or property damage resulting from the operation, maintenance, or use of any vehicle,
including your insured car. in the normal course of any business. This exclusion does not apply If business
use of your insured car has been declared and an additional premium has been paid. However, business use
does not include delivery of newspapers, pizza, or any other delivery purpose.
G. Property damage to property owned or being transported by an insured.
H. Property damage to property rented to. or in the charge of, an insured, except a residence or private
garage.
I.

Bodily injury or property damage resulting from the ownership, maintenance, or use of a motorized
vehicle with less than four wheels.

J.

Bodily injury or property damage resulting from the ownership, maintenance, or use of a vehicle, other than
your insured car, which is owned by or furnished or available for regular use by you or a relative.

K. Bodily injury or property damage arising our of the ownership or operation of your insured car while it is
being leased or rented to others.
L

Bodily injury or property damage resulting from the use or operation of a car In any racing event, speed
contest, or exhibition, or in practice or preparation for any such contest.

M. Bodily injury to you or a relative. However this exclusion applies only to the extent that the limits of liability
for this coverage exceed S25.000 for any one person or a total of $50,000 for any two or more persons injured
in any one accident.
N. Bodily injury or property damage caused by any person whfle operating a vehicle without the permission
of the owner or the person in lawful possession of that vehicle.
5. FEDERAL TORT CLAIMS ACT EXCLUSION - PART A ONLY
The following are not insureds under Part A of the policy:
A. the United States of America or any of its agencies.
B. any person for bodily injury or property damage arising from the operation of a vehicle by that person
as an employee of the United States Government when the provisions of the Federal Tort Claims Act apply.
6. CONFORMITY WITH STATE FINANCIAL RESPONSIBILITY LAWS - PART A ONLY
When we certify this policy as proof under a state financial responsibility law. it will comply with that law to the
extent of the coverage and limits of liability required by that law.
You agree to reimburse us for any payment made by us which we would not have been obligated to make under
the terms of this policy.
7. OUT OF STATE INSURANCE - PART A ONLY
If this policy provides insurance under Part A - Liability and if you are traveling in a state or Canadian province
which has compulsory motor vehicle insurance requirements for non-residents, we will automatically provide the
required insurance. However, any Insurance afforded under this provision is excess over any other applicable
Insurance.
8. LIMITS OF LIABILITY-PART A ONLY
A. The BodHy Injury limit for each person is the maximum we wfll pay as damages for bodily injury, including
damages for care and loss of services, to one person in one accident.
B. Subject to the Bodily Injury Liability limit for each person, the Bodily Injury Liability limit for each accident is
the maximum we will pay as damages for bodily injury, including damages for care and loss of services, to
two or more persons in one accident.
C. We will provide liability coverage for an insured person other than you or a family member, while using your
insured car with your permission and within the scope of such permission, up to $25,000 per person and
$50,000 per accident only.
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D. The Property Damage Liability limit for each accident is the maximum we will pay for all damages to property
in one accident.
We will pay no more than these maximums regardless of the number of vehicles described in the Declarations,
insureds, claims, claimants, policies, or vehicles involved in the accident. Any amount payable under this coverage
to or for an injured person will be reduced by any payment made to or for that person under Part C - Uninsured
Motorists coverage of this policy.
9. SEPARATE APPLICATION OF THIS INSURANCE - PART A ONLY
This insurance applies separately to each insured against whom a claim is made or suit is brought, except with
respect to the limits of our liability
10. OTHER INSURANCE - PART A ONLY
!f there is other applicable car liability insurance on a loss covered by this Part, we will pay our proportionate share
as our limits of liability bear to the total of all applicable liability limits. Insurance afforded under this Part for a
vehicle you do not own is excess over any other collectible car liability insurance.
PART B . PERSONAL INJURY PROTECTION COVERAGE
We agree with the named insured, subject to all the provisions of this Part and to all of the provisions of the policy
except as modified herein, as follows:
SECTION I
1. PERSONAL INJURY PROTECTION COVERAGE
We will pay personal injury protection benefits to or on behalf of each eligible injured person for:
A. medical expenses,
B. work loss,
C. funeral expenses, and
D. survivor loss,
with respect to bodily injury sustained by an eligible injured person caused by an accident involving the use of
a motor vehicle as a motor vehicle.
2. EXCLUSIONS - PART B ONLY
This coverage does not apply:
A. to bodily injury sustained by the insured while occupying another motor vehicle owned by or furnished for
the regular use of the insured or a resident family member, and which is not insured under this policy;
B. to bodily injury sustained by any person while operating the insured motor vehicle without the express or
implied consent of the insured or while not in lawful possession of the insured motor vehicle;
C. to bodily injury sustained by any person, if such person's conduct contributed to his or her injury under
either of the following circumstances:
(1) by causing injury to himself or herself intentionally, or
(2) while committing a felony;
D. to bodily injury sustained by any person arising out of the use of any motor vehicle while located for use as
a residence or premises:
E. to bodily injury due to war. whether or not declared, civil war, insurrection, rebellion, or revolution, or to any
act or condition incident to any of the foregoing;
F. to bodily injury resulting from the radioactive, toxic, explosive, or other hazardous properties of nuclear
material:
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G. to bodily injury resulting from the operation, maintenance, or use of any motor vehicle, including your insured
car. in the normal course of any business, including an auto business. This exclusion does not apply if
business use of your insured car has been declared and an additional premium has been paid.
3.

DEFINITIONS

When used in reference to this coverage:
A. 'Bodily injury" means bodily injury, sickness, or disease, including death resulting therefrom;
B. "Eligible injured person" means:
(1) the named insured or any relative who sustains bodily injury caused by an accident involving the use of
any motor vehicle;
(2) any other person who sustains bodily injury caused by an accident while:
(a) occupying the insured motor vehicle with the consent of the insured, or
(b) a pedestrian if the accident occurs in Utah and involves the use of the insured motor vehicle.
C. 'Funeral expenses" means funeral, burial, or cremation expenses incurred;
D. Insured" means the named insured, the spouse, or other relative of the named insured who resides in
the same household as the named insured, including those who usually make their home in the same
household but temporarily live elsewhere, or any person using the described motor vehicle with the permission,
either expressed or implied, of the owner;
E. "Insured motor vehicle" means a motor vehicle with respect to which:
(1) the Bodily Injury Liability insurance of the policy applies and for which a specific premium is charged, and
(2) the named insured is required to maintain security under the provisions of Utah law.
F. "Medical expense" means the reasonable expenses incurred for necessary medical, surgical, x-ray, dental
and rehabilitation services, including prosthetic devices, necessary ambulance, hospital, and nursing services,
and any non-medical remedial care and treatment rendered in accordance with a recognized religious method
of healing; however, it does not include expenses in excess of those for a semi-private room, unless more
intensive care is medically required;
G. "Motor vehicle" means every self-propelled vehicle which is designed for use upon a highway, including trailers
and semitrailers designed for use with such vehicles, except traction engines, road rollers, farm tractors, tractor
cranes, power shovels, and well drillers, as well as every vehicle which is propelled by electric power obtained
from overhead wires but not operated upon rails;
H. "Named insured** means the person or organization named in the Declarations;
I.

"Occupying" means being in or upon a motor vehicle as a passenger or operator, or engaged in the
immediate act of entering, boarding, or alighting from a motor vehicle;

J. "Pedestrian** means any person not occupying or riding upon a motor vehicle;
K. "Relative" means a spouse or any other person related to the named insured by blood, marriage, or
adoption (including a ward or foster child), who is a resident of the same household as the named insured,
or who usually makes his home in the same household but temporarily lives elsewhere:
L

"Survivor loss" means compensation on account of the death of the eligible injured person;

M. "Work loss" means:
(1) loss of income and loss of earning capacity by the eligible injured person during his lifetime, from inability
to work during a period commencing three days after the date of the loss of gross income and loss of earning
capacity and continuing for a maximum of 52 consecutive weeks thereafter, provided that if such eligible
injured person's inability to work shall so continue for in excess of a total of two consecutive weeks after
the date of the loss of gross income and loss of earning capacity, this three day elimination period shall not
be applicable; and
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(2) an allowance for services actually rendered or expenses reasonably incurred that, but for the bodily
injury, the eligible injured person would have performed during his lifetime for his household, commencing
three days after the date of the bodily injury and continuing for a maximum of 365 consecutive days
thereafter provided that if such eligible injured person's inability to perform such services shall continue
for in excess of two consecutive weeks after the date of the bodily injury, this three day elimination period
shall not be applicable.
4. POLICY PERIOD; TERRITORY
This coverage applies only to accidents which occur during the policy period and within the United States of
America, its territories or possessions, or Canada.
5. UMITS OF LIABILITY
Regardless of the number of persons insured, policies or bonds applicable, claims made, or insured motor
vehicles to which this coverage applies, our liability for personal injury protection benefits with respect to bodily
injury sustained by any one eligible injured person in any one motor vehicle accident, is limited as follows:
A. the maximum amount payable for medical expenses shall not exceed $3,000:
B. the maximum amount payable for work loss is:
(1) eighty-five percent of any loss of gross income and earning capacity, not to exceed the total of $250 per
week, for a maximum of 52 consecutive weeks after the loss;
(2) $20 per day for inability to perform services for his household, for a maximum of 365 days;
C. the maximum amount payable for funeral expenses shall not exceed Si,500;
D. the maximum amount payable for survivor loss is S3.000 and is payable only to natural persons who
are the eligible injured person's heirs;
E. any amount payable by us under the terms of this coverage shall be reduced by the amount paid, payable,
or required to be provided on account of such bodily injury:
(1) under any workers' compensation plan or any similar statutory plan:
(2) by the United States or any of its agencies because of his or her being on active duty in the military services.
In no event shall our personal injury protection coverage limit of liability fortwo or more vehicles be added together,
combined, or stacked to determine the limit of insurance coverage available to an injured person for any one
accident.
If there is other applicable similar insurance, we will pay only our share of the loss. Our share Is the proportion
that our limit of liability bears to the sum of all applicable limits. If this policy and any other policy providing similar
insurance apply to the same accident, the maximum recovery possible under all policies shall not exceed the
amount which would have been payable under the provisions of the policy providing the highest dollar limit.
However, any insurance we provide with respect to a vehicle you do not own shall be excess over any other
collectible Insurance. Primary coverage is given by the policy covering the motor vehicle involved in the accident.
6. CONDITIONS
A. Action Against Company. No action shall lie against us unless, as a condition precedent thereto, there shall
have been full compliance by you wfth all trfe terms of this coverage.
B. Notice. In the event of an accident, written notice containing particulars sufficient to Identify the eligible Injured
person, and also reasonably obtainable information respecting the time, place, and circumstances of the
accident shall be given by or on behalf of each eligible injured person to us or any of our authorized agents
as soon as practicable.
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C. Medical Reports: Proof of Claim. As soon as practicable, the eligible injured person or someone on his
behalf shall give us written proof of claim, under oath if required, including full particulars of the nature and
extent of the injuries and treatment received and contemplated, and such other information as may assist us
in determining the amount due and payable. The eligible injured person shall submit to physical and mental
examinations by physicians selected by us when and as often as we may reasonably require.
D. Subrogation. In the event of any payment under this coverage, we are subrogated to the rights of the person
to whom or for whose benefit such payments were made, to the extent of such payments, and such person
must execute and deliver instruments and papers and do whatever else Is necessary to secure such rights.
Such person shall do nothing after loss to prejudice such rights.
E. Reimbursement and Trust Agreement. In the event of any payment to any person under this coverage:
(1) we shall be entitled to the extent of such payment to the proceeds of any settlement or judgment that may
result from the exercise of any right of recovery of such person against any person or organization legally
responsible for the bodily injury because of which such payment is made and we shall have a lien to the
extent of such payment, notice of which may be given to the person or organization causing such bodily
injury, his agent, his insurer, or a court having jurisdiction in the matter;
(2) such person shall hold in trust for our benefit all rights of recovery which he shall have against such other
person or organization because of such bodily injury;
(3) such person shall do whatever is proper to secure and shall do nothing after loss to prejudice such rights:
<|4) such person shall execute and deliver to us instruments and papers as may be appropriate to secure the
rights and obligations of such person and the Company established by this provision.
F. Non-Duplication of Benefits: Other Insurance. The following provisions apply:
(1) No eligible injured person shall recover duplicate benefits for the same elements of loss under this or any
other insurance.
(2) This insurance is primary only for bodily injury sustained by an eligible injured person in an accident
arising out of the use or operation of your insured car.
(3) If an eligible injured person is entitled to similar benefits under more than one policy, the maximum amount
recoverable under all policies combined shall not exceed the amount payable under the policy with the
highest dollar limit. Our share is the proportion that our limit of liability bears to the total of all applicable
limits on the same basis.
SECTION II
The premium for the policy is based on rates which have been established in reliance upon the limitations on the
right to recover for damages imposed by the provisions of Utah law. In the event a court of competent jurisdiction
declares, or enters judgment the effect of which is to render, the provisions of such act Invalid or unenforceable
in whole or in part, we shall have the right to recompute the premium payable for the policy and the provisions of
this Part shall be voidable or subject to amendment at our option.
PART C - UNINSURED MOTORISTS COVERAGE
Important notice:
Uninsured Motorists Coverage is afforded if and only if the Declarations indicate that an
additional premium has been paid for such coverage.
1. INSURING AGREEMENTS
We will pay compensatory damages which an insured is legally entitled to recover from the owner or operator of
an uninsured motor vehicle because of:
A. Bodily injury sustained by an insured and caused by an accident; and
B. Property damage caused by an accident, if and only if the Declarations indicate that property damage
Uninsured Motorists Coverage has been purchased.
Uninsured Motorists Coverage for property damage is not available for any motor vehicle which you own and
for which you have purchased Collision Coverage, under Part E - Car Damage of this policy, or under any other
policy.
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The owner's or operator's liability for the damages must arise out of the ownership, maintenance, or use of the
uninsured motor vehicle.
Determination of whether an insured is legally entitled to these damages, or the amount of damages, shall be
made by agreement between that person and us.
We will not pay punitive and.or exemplary damages.
If suit is brought to determine legal liability without our written consent, we are not bound by any resulting judgment.
Uninsured Motorists Property Damage Coverage is afforded if and only if the Declarations indicate that an additional
premium has been paid for such coverage. If the Declarations indicate that such coverage has been purchased,
Uninsured Motorists Property Damage Coverage shall be payable only if:
A. the occurrence causing the property damage involves actual physical contact between your insured car and
an uninsured motor vehicle:
B. the owner, operator, or license plate number of the uninsured motor vehicle is identified; and
C. the insured or someone in his behalf reports the occurrence within ten (10) days of the date of the accident,
to us or one of our agents.
2. ADDITIONAL DEFINITIONS USED IN THIS PART ONLY
As used in this part:
A. 'lnsured(s)* means:
(1) you or any relative:
(2) for Uninsured Motorists bodily injury coverage, any other person occupying your insured car;
(3) for Uninsured Motorist bodily injury coverage, any person who is entitled to recover damages from the
owner or operator of the uninsured motor vehicle because of bodily injury to persons listed in A(1) or (2).
B.
C.

Property Damage means injury to or destruction of your insured car. Property Damage" does not Include
loss of your insured car or damage to personal property contained in your insured car.
Uninsured Motor Vehicle' means a land motor vehicle or trailer of any type which is:
(1) not insured by a bodily injury (or property damage) liability bond or policy at the time of the accident.
(2) Insured by a bodily injury (or property damage) liability bond or policy at the time of the accident, but its
limits must be less than $25,000 for any one person in any one accident, or a total of S50.000 for any two
or more persons injured in any one accident (for property damage, the corresponding limits must be less
than $15,000 - see Limits of Liability - Part C Only, item D. below). However, a motor vehicle is uninsured
only to the extent of the deficiency.
(3) Insured by a liability bond or policy at the time of the accident but the bonding or insuring company denies
coverage or is or becomes insolvent. However, the motor vehicle is uninsured only to the extent that the
claim against the insolvent Insurer is not paid by a guaranty association or fund.
(4) for bodily injury only, a hit-and-run vehicle whose operator cannot be identified and which hits, or causes
an accident resulting in bodHy injury without hitting:
(a) you or a relative:
(b) a vehicle which you or a relative are occupying: or
(c) your insured car.

If there is no physical contact with the hit-and-run vehicle, the insured shall show the existence of the other motor
vehicle by clear and convincing evidence, which shall consist of more than the insured's testimony.
A person claiming uninsured motorists coverage must contact the police as soon as practicable after the accident
if a hit-and-run driver is involved.
But the term uninsured motor vehicle shall not mean any vehicle or equipment:
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(a) owned or furnished or available for regular use by you or any relative.
(b) owned or operated by a self-insurer under any applicable motor vehicle law.
<c) owned by any governmental unit or agency.
(d) operated on rails or crawler treads.
(e) while located for use as a residence or premises.
\f) designed mainly for use off public roads while not on public roads.
3. EXCLUSIONS - PART C ONLY
A. Bodily Injury
We do not provide Uninsured Motorists Coverage for bodily injury sustained by any person:
(1) While occupying, or when struck by. any motor vehicle owned by you or a relative for which the security
required by the Utah Safety Responsibility Act is not in effect. This includes a trailer of any type used with that
vehicle.
(2) If that person or the legal representative of that person settles the bodily injury claim without our written
consent.
(3) When your insured car is being used to carry persons or property for charge. This exclusion does not apply
to shared - expense car pools.
(4) Resulting from the operation, maintenance, or use of any motor vehicle, including your insured car, in the
normal course of any business including an auto business. This exclusion does not apply If business use of
your insured car has been declared and an additional premium has been paid.
This coverage shall not apply directly or indirectly to the benefit of any insurer or self-insurer under any workers'
compensation law. disability benefits law. or any similar law.
B. Property Damage
If the Declarations show that Uninsured Motorists Property Damage Coverage has been purchased by payment
of an additional premium, such Uninsured Motorists Property Damage Coverage does not apply:
(1) To any vehicle owned by you or a relative which is not insured for this coverage underthis policy. This includes
a trailer of any type used with that vehicle.
(2) If you or your legal representative settle the property damage claim without our written consent.
(3) When your insured car is being used to carry persons or property for a charge. This exclusion does not apply
to shared - expense car pools.
(4) To any motor vehicle owned by you for which you have purchased Collision Coverage, under Part E - Car
Damage of this policy, or under any other policy.
(5) To the first $250.00 of the amount of property damage to each of your insured cars as the result of any one
accident.
This coverage shall not apply directly or indirectly to the benefit of any insurer of property
4. LIMITS OF LIABILITY - PART C ONLY
The limits of liability shown in the Declarations for this coverage apply, subject to the following:
A. In no event shall the limit of liability for Uninsured Motorists Coverage for two or more vehicles be added together,
combined, or stacked to determine the amount of insurance coverage available to an injured person for any
one accident.
This prohibition does not apply to a person who is injured while occupying or using a motor vehicle that is not
owned by. or furnished or available for regular use by, the named insured or a relative. Such an insured Is
entitled to the highest limits afforded for any one vehicle for which he is the named insured or relative. This
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coverage will be in addition to the coverage on the vehicle occupied by the insured at the time of the accident.
Coverage on the vehicle occupied at the time of the accident shall be primary coverage, and the coverage
elected by the named insured or relative shall be secondary coverage. Neither the primary nor the secondary
coverage may be set off against the other.
B. The limit of liability for each person is the maximum we will pay as damages for bodily injury, including damages
'or care and loss of services, to any one person in any one accident.
C. Subject to the limit for each person, the limit for each accident is the maximum we will pay as damages for
bodily injury, including damages for care and loss of services, to two or more persons in any one accident.
D. If the Declarations show that Uninsured Motorists Property Damage Coverage has been purchased by payment
of an additional premium, our maximum limit for all property damage resulting from any one accident will be
the lesser of the actual cash value of your insured car. or $3,500.00. An adjustment for depreciation and
physical condition will be made to determine the actual cash value of your insured car at the time of the loss.
We will pay no more than these maximums, regardless of the number of vehicles or premiums shown in the
Declarations, insureds, claims, claimants, policies, or vehicles involved in the accident.
Amounts payable under this coverage shall be reduced by:
A. A payment made by the owner or operator of the uninsured motor vehicle or by the organization which may
be legally liable:
B. A payment under Part A • Liability of this policy: and
C. A payment or amount payable because of bodily injury, under any disability law or similar law, except workers'
compensation law.
5. ARBITRATION - PART C ONLY
If we and an insured do not agree:
A. Whether that person is legally entitled to recover damages under this part, or
B. As to the amount of such damages.
either party may make a written demand for arbitration. In this event, each party will select an arbitrator. The two
arbitrators will select a third: if the two arbitrators cannot agree on a third within thirty days, either party may
request that selection be made by a judge or court having jurisdiction.
Each party will:
A. Pay the expenses it incurs, and
B. Bear the expenses of the third arbitrator equally.
Unless both parties agree otherwise, arbitration will take place in the county in which the insured lives. Local rules
of procedure and evidence shall apply. A decision agreed to by two of the arbitrators shall be binding as to:
A. Whether the insured is legally entitled to recover damages, and
B. The amount of said damages, subject to our limits of liability, and excluding punitive and/or exemplary
damages. Any award which exceeds our limits of liability shall be beyond the arbitrators* scope of authority.
If an award does exceed our limits of liability, either party may demand the right to trial. Such demand must
be made within 60 days of the arbitrators' decision. If no such demand Is made within 60 days, the amount
awarded shall be binding.
We will not pay punitive and/or exemplary damages which the insured may be legally entitled to collect. No
arbitration award shall include amounts for punitive and/or exemplary damages.
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Nothing in this section shall preclude any dispute resolution by any small claims court having jurisdiction. This
provision shall not apply if a small claims court having jurisdiction resolves the matter(s) upon which the parties
cannot agree.
6. OTHER INSURANCE - PART C ONLY
Coverage on the vehicle occupied at the time of the accident shall be primary and the coverage elected (if available)
by an insured or relative will be secondary.
Election: Except for persons injured while pedestrians by an uninsured motor vehicle, and persons injured while
occupying or using a motor vehicle that is not owned by or furnished or available for regular use by the named
insured or relative, an insured Injured in a vehicle that is described in a policy providing uninsured motorist
benefits may not elect to collect benefits from any other insurance policy under which he is an insured.
An insured is not barred from making subsequent elections if recovery is unavailable under previous elections.

PART D - UNDERINSURED MOTORISTS COVERAGE
Important notice: Underinsured Motorists Coverage is afforded if and only if the Declarations indicate that an
additional premium has been paid for such coverage.
If and only if the Declarations indicate that such coverage has been purchased, the following provisions apply:
1. INSURING AGREEMENTS
We will pay damages, except punitive damages, which an insured is legally entitled to recover from the owner or
operator of an underinsured motor vehicle because of bodily injury sustained by an insured and caused by an
accident.
The owner's or operators liability for these damages must arise out of the ownership, maintenance, or use of the
underinsured motor vehicle.
Determination of whether an insured is legally entitled to recover damages or the amount of the damages shall
be made by agreement between that person and us.
We will not pay punitive and/or exemplary damages.
If suit is brought to determine legal liability or amount of damages without our written consent we are not bound
by any resulting judgment.
We will pay under this coverage only after the limits of liability under any applicable bodily injury liability bonds
or policies have been exhausted by payment of judgments or settlements.
2. ADDITIONAL DEFINITIONS USED IN THIS PART ONLY
As used in this part:
A. "Insured(s)" means:
(1) you or any relative:
(2) any other person occupying your insured car:
(3) any person who Is entitled to recover damages from the owner or operator of the underinsured motor
vehicle because of bodily injury to persons listed in A(1) or (2).
B. "Underinsured motor vehicle" means a land motor vehicle or trailer of any type:
(1) which Is insured by a liability bond or policy at the time of the accident but its limit for bodily injury
liability is insufficient to fully compensate the insured for ail special and general damages; and
(2) which is not an "uninsured motor vehicle" as defined in Part C of the policy.
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The term "underinsured motor vehicle' does not include a motor vehicle that is covered under the Part A - LiabSity
portion of this policy.
3. EXCLUSIONS - PART D ONLY
We do not provide Underinsured Motorists Coverage for bodily injury sustained by any person:
A. While occupying, or when struck by. any motor vehicle owned by you or a relative for >iich the security
required by the Utah Safety Responsibility Act is not in effect. This includes a trailer of any type used with that
vehicle.
8. If that person or the legal representative of that person settles the bodily injury claim without our written
consent.
C. When your insured car is being used to carry persons or property for a charge. This exclusion does not apply
to shared-expense car pools.
D. While occupying, or when struck by. any motor vehicle, other than your insured car, which is owned by, or
furnished or available for regular use by, you or a relative.
E. Using a vehicle without a reasonable belief that that person is entitled to do so.
This coverage shall not apply directly or indirectly to the benefit of any insurer or self-insurer under any workers'
compensation law, disability benefits law, or any similar law.
4. LIMITS OF LIABILITY
The Limits of Liability shown in the Declarations for this coverage apply subject to the following:
A. In no event shall the limit of liability for Underinsured Motorists Coverage for two or more vehicles be added
together, combined, or stacked to determine the limit of insurance available to an injured person for any one
accident.
This prohibition does not apply to a person who is injured while occupying or using a motor vehicle that is not
owned by, or furnished or available for regular use by, the named insured or relative. Such an insured is
entitled to the highest underinsured motorist coverage limits afforded for any one vehicle for which he is the
named insured or relative. This coverage will be in addition to the coverage on the vehicle occupied by the
insured at the time of the accident. Coverage on the vehicle occupied at the time of the accident shall be
primary coverage, and the coverage elected by the named insured or relative shall be secondary coverage.
Neither the primary nor the secondary coverage may be set off against the other.
B. The limit of liability for each person is the maximum we will pay as damages for bodily injury, including damages
for care and loss of services, to any one person in any one accident.
C. Subject to this limit for each person, the limit of liability for each accident is the maximum we will pay as damages
for bodily injury, including damages for care and loss of services, to two or more persons injured in any one
accident.
We will pay no more than these maximums regardless of the number of vehicles or premiums shown in the
Declarations, insureds, claims, claimants, policies, or vehicles involved in the accident.
Amounts payable under this coverage shall be reduced by:
A. A payment under Part A - Liability of the poflcy; and
B. A payment made or amount payable because of bodily injury, under any disability law or workers'
compensation law, or any similar law.
5. ARBITRATION - PART D ONLY
If we and an insured do not agree:
A. Whether that person is legally entitled to recover damages under this part, or
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B. As to the amount of such damages.
either party may make a written demand for arbitration. In this event, each party will select an arbitrator. The two
arbitrators will seiect a third: if the two arbitrators cannot agree on a third withjn thirty days, either party may
request that selection be made by a judge or court having jurisdiction.
Each party will:
A. Pay the expenses It incurs, and
B. Bear the expenses of the third arbitrator equally.
Unless both parties agree otherwise, arbitration will take place in the county in which the insured lives. Local rules
of procedure and evidence shall apply. A decision agreed to by two of the arbitrators shall be binding as to:
A. Whether the insured is legally entitled to recover damages, and
8. The amount of said damages, subject to our limits of liability, and exciuding punitive and/or exemplary
damages. Any award which exceeds our limits of liability shall be beyond the arbitrators' scope of authority,
f an award does exceed our limits of liability, either party may.demand the right to trial. Such demand must
oe made within 60 days of the arbitrators' decision. If no such demand Is made within 60 days, the amount
awarded shall be binding.
We will not pay punitive and/or exemplary damages which the insured may be legally entitled to collect. No
arbitration award shall include amounts for punitive and/or exemplary damages.
6. OTHER INSURANCE
Coverage on the vehicle occupied at the time of the accident shall be primary and the coverage elected (if available)
by an insured or relative will be secondary.
Election. Persons injured while pedestrians by an underinsured motor vehicle, and persons injured while
occupying or using a motor vehicle that is not owned by or furnished or available for regular use by the named
insured or relative, may also recover underinsured motorist benefits under any other policy under which they are
an insured. This coverage shall be available only as a secondary source of coverage. Neither the primary or
secondary coverage may be set off against each other.
An insured is not barred from making subsequent elections if recovery is unavailable under previous elections.

P A R T E . CAR DAMAGE
1. INSURING AGREEMENT
We will pay for direct and accidental loss to your insured car. including its factory installed equipment, minus
any applicable deductible shown in the Declarations. We will pay for physical damage to your insured car caused
by Collision or Comprehensive loss.
2. LOSS SETTLEMENT - PART E ONLY
We may pay the loss in money, or repair or replace damaged or stolen property. We may, at any time before the
loss is paid or the property is replaced: return:* at our own expense, any stolen property either to you or to the
address shown in the Declarations, with payment for any resulting damage. We may keep all or part of the property
at the agreed or appraised value. You do not have the right to abandon salvage to us.
You must pay any premiums for this policy which are past due before we will pay any claims under this section.
3. ADDITIONAL DEFINITIONS USED IN THIS PART ONLY
As used In this Part:
A. "Collision' means impact of your insured car with another object or upset of your insured car.
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B.

Comprehensive" means loss caused by missiles, failing objects, fire, theft or larceny, explosion, earthquake,
windstorm, hail, water, flood, malicious mischief or vandalism, riot or civil commotion, colliding with a bird or
animal, or breakage of glass. If breakage of glass results from collision, you may elect to have it treated as
loss caused by collision

C. 'Loss" means direct and accidental loss of or damage to your insured car, including its equipment which is
permanently installed at the factory by the original make and model manufacturer and considered standard
equipment for such vehicle, unless additional equipment is declared and an additional premium is paid.
Equipment or alterations installed by a conversion facility to a car or camper are not considered standard
equipment.
4. ADDITIONAL PAYMENTS-PARTE ONLY
We will reimburse you for transportation costs if your insured car covered by this Part is stolen. Transportation
costs shall not exceed S10 per day. The payment period begins 48 hours after you tell us of the theft and notify
the police. The period ends when:
A. we offer to pay for the loss: or
B. your insured car is returned to use: or
C. we have paid S300.
5. EXCLUSIONS - PART E ONLY
We do not cover loss:
A. To your insured car while used to carry persons or property tor a charge. This exclusion does not apply to
shared-expense car pools.
B. Caused by war (declared or undeclared), civil war. insurrection, rebellion, revolution, nuclear reactions,
radiation, or radioactive contamination, or any consequence of any of these.
C. To any of the following equipment unless declared and an additional premium is paid:
(1) sound reproduction equipment not permanently installed in your insured car by the vehicle manufacturer
or its authorized representative:
(2) awnings, cabanas, campers, custom enclosures, or any other equipment designed to provide additional
living facilities;
(3) any other equipment not permanently installed at the factory by the original make and model manufacturer
and considered standard equipment for such vehicle. Equipment or alterations installed at a conversion
facility to a car or camper is not considered standard equipment installed by the manufacturer;
(4) non-standard chrome, alloy, aluminum, or magnesium wheels:
(5) custom wide-tread tires and racing slicks:
(6) custom chroming, two-tone or custom paint work, or custom interior work:
(7) captains or swivel chairs, refrigerator, or tables:
(8) sun roof, moon roof. T-bar roof, or landau roof. Coverage does apply for such equipment when permanently
installed by the original make and modeLmanufacturer or its authorized representative: or
(9) bubble dome, bubble window, or any deluxe roof treatment.
If additional equipment has been declared and a premium has been paid, this exclusion does not apply to the
declared equipment permanently installed in your insured car at the time of loss. The additional equipment
deductible applies separately and in addition to the car damage deductible.
D. To tapes, discs, records, or similar items used with sound equipment.

E. To sound receiving or transmitting equipment designed for use as citizen band radios, two-way mobile radios,
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televisions, telephones, scanning monitor receivers, or their accessories or antennas. Coverage does apply
•or such equipment when permanently installed by the manufacturer or its authorized representative in the
dash or opening provided by the manufacturer for installation of such equipment
F. Resulting from:
(1) prior loss or damage:

(4) freezing;

(2) manufacturer's defects.

(5) mechanical or electrical breakdown or failure; or

(3) wear and tear;

(6) road damage to tires.

G. To your insured car which occurs while rented or leased to others.
H. Resulting from the operation or use of a car in any racing event, speed contest, or exhibition, or in practice or
preparation for any such contest.
I.

To your insured car arising out of or during its use for the transportation of any:

(1) explosive substance:
(2)flammableliquid: or
(3) similar hazardous materials:
J. Resulting from the ownership, operation, maintenance, or use of any vehicle, including your insured car. in
the normal course of any business, including an auto business. This exclusion does not apply if business
use of your insured car has been declared and an additional premium has been paid.
K. To clothes, tools, or any personal effects.
L

To your insured car due to destruction or confiscation by governmental authorities because you or any
relative:

(1) are engaged in illegal activities: or
(2) failed to bring your insured car into compliance with Environmental Protection Agency or Department of
Transportation regulations.
M. To your insured car caused by or resulting from your acquiring a car from the seller without legal title available
to you.
6. LIMITS OF LIABILITY - PART E ONLY
Our limit of liability for loss shall not exceed:
A. The lesser of:
(1) The actual cash value of the stolen or damaged property:
(2) The amount necessary to repair or replace the property with other of like and kind and quality with deduction
for depreciation: or
(3) For additional equipment, the amount declared.
B. $500 for utility trailer not owned by you or a relative.
7. NO BENEFIT TO BAILEE - PART FONLY*
This insurance shall not in any way benefit any person or group caring for or handling property for a charge.
8. OTHER INSURANCE-PARTE ONLY
If other insurance also covers the loss we will pay only our share of the loss. Our share is the proportion that our
limit of liability bears to the total of all applicable limits. Insurance afforded under this Part for a vehicle you do
not own is excess over any other applicable similar insurance.
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PART F - GENERAL PROVISIONS
1. POLICY PERIOD, TERRITORY
This policy shall become effective on the date and time shown on the Declaration page and shall expire at 12 01
a m standard time at your address shown on the Declaration page
This policy applies only to accidents and losses which occur during the policy period shown in the Declarations
and while your insured car is within the United Stated of America its territories or possessions; Puerto Rico
Canada or between their ports
2. PREMIUM CHANGES
The premium for this policy is based on information we have received from you or other sources You agree
A

that if any of this information material to the development of the policy premium is incorrect incomplete, or
changed, we may adjust the premium accordingly during the policy period

B

to cooperate with us in determining if this information is correct and complete and to advise us of changes in
this information

Any adjustment of your premium will be made using the rules in effect at the time of the change
Premium adjustment may be made as tne result of a change in
A

vehicles insured by the policy including changes in use

B

drivers, driver's age, or driver s marital status

C

coverage or coverage limits

D

rating territory

E. eligibility for discounts or other premium credits
F. any other rating criteria permitted by law
IMPORTANT NOTICE: If any representation contained in the application is false misleading, or materially affects
our acceptance of the risk, by either misrepresentation omission concealment of facts or incorrect statements,
this policy will be void from its inception and no coverage will exist In the event that we rescind your policy under
this provision, your premium payments will be refunded
3. COVERAGE CHANGES
We may revise your policy coverages to provide more protection without additional premium charge. If we do
this and you have the coverage which is changed your policy will automatically provide the additional coverage
as of the date the revision is effective in your state Otherwise, this policy contains all of the coverage agreements
between you and us Its terms may not be changed or waived except by an endorsement Issued by us.
4. TWO OR MORE CARS INSURED
With respect to an accident to which this and any other car policy we issue to you applies the total limit of our
liability under all the policies shall not exceed the highest applicable limit of liability under any one policy.
5. SUIT AGAINST US
We may not be sued unless there is full compliance with all the terms of this policy. We may not be sued under
the Liability Coverage until the obligation of an insured to pay is finally determined either by judgment against that
person after actual trial or by written agreement between that person the claimant, and us No one shall have
any right to made us a party to a suit to determine the liability of an insured
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6. OUR RECOVERY RIGHTS
In the event of a payment under this policy, we are entitled to all the rights of recovery that the person or organization
to whom payment was made has against another. That person or organization must sign and deliver to us any
legal papers relating to the recovery, do whatever else is necessary to help us exercise those rights, and do nothing
after loss to harm our rights.
When a person has been paid damages by us under this policy and also recovers from another, the amount
recovered from the other shall be held by that person in trust for us. and reimbursed to us to the' extent of our
payment.
7. TRANSFER OF YOUR INTEREST IN THIS POLICY
Interest in this policy may not be assigned without our written consent. However, if you die, coverage will be
provided until the end of the policy period for:
A. Any surviving relative.
B. The legal representative of the deceased person while acting within the scope of duties of a legal representative.
C. Any person having proper custody of your insured car until a legal representative is appointed.
In the event of a sale of your insured car. coverage terminates as soon as the buyer takes possession of the car
and will not transfer to the new owner.
8.

BANKRUPTCY

We are not relieved of any obligation under this policy because of your bankruptcy or insolvency.
9. CANCELLATION OR NONRENEWAL OF THIS POLICY
You may cancel this policy by returning it to us or by advising us in writing when at a future date the cancellation
is to be effective.
We may cancel by mailing notice of cancellation to your address shown in the Declarations or by delivering the
notice:
A. at least 10 days prior to the effective date of cancellation:
(1) for nonpayment of premium: or
(2) if notice is mailed during the first 60 days this policy is in effect and this is not a renewal or continuation
policy.
B. at least 30 days prior to the effect date of cancellation in all other cases.
If this policy has been In effect for 60 days, or is a continuous or renewal policy, we may cancel only for:
A. nonpayment of premium:
B. material misrepresentation:
C. substantial breaches of contractual duties, conditions, or warranties;
D. the revocation or suspension of your-drfver'alicense or the driver's license of any other person who customarily
drives your insured car: or
E. a substantial change in the risk assumed, unless we reasonably should have foreseen the change or
contemplated the risk when entering into the contract.
Nonrenewal. If we decide not to renew or continue this policy, we will mail to your address shown in the
Declarations or deliver to you notice of nonrenewal not less than 30 days before the end of the policy period.
Automatic Termination. In the event we make an offer to renew your policy, your failure to pay the required
continuation or renewal premium means that you have declined our offer. We will send such notice not more than
45 nor less than 14 days prior to the due date of the renewal premium.
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If other insurance is obtained on your insured car subsequent to the effective date of this policy, similar insurance
afforded under this policy for that car will cease on the effective date of the other insurance
If different requirements for cancellation and nonrenewal or termination of policies are applicable because of the
laws of your state, we will comply with those requirements.
Proof of mailing a notice is proof of notice.
Upon cancellation, you may be entitled to a premium refund, if so, the premium refund will be sent to you, but
the making or offer of a refund is not a condition of cancellation. If you cancel, the refund will be computed in
accordance with the customary short rate table and procedure. If we cancel, the refund will be computed on a
pro rata basis. However, if we cancel because of your failure to pay a premium when due. then the cancellation
will be treated as a cancellation at your request, and any refund due will be computed according to the customary
short rate table and procedure. The effective date of cancellation stated in a notice is the end of the policy period.
10. LACK OF COOPERATION
Lack of cooperation on the part of an insured shall not prejudice the rights of a third person to make a claim,
unless there is collusion between the third person and the insured.
If an insured fails to cooperate with us. then we are subrogated to the injured person's claim against the insured
to the extent of the payment made.
11. REPRESENTATIONS
Any written statement or representation or affirmative warranty by you or on your behalf and made a part of this
policy or on a written application signed by you will affect our obligations under this policy rf:
A. We rely on it and tt is either material or is made with intent to deceive; or
B. The fact misrepresented or falsely warranted contributes to the loss.
In addition, any failure of a condition prior to the loss, or breach of a promissory warranty, will affect our obligations
under this policy if the failure or breach exists at the time of loss and either:
A. Increases the risk at the time of loss, or
B. Contributes to the loss.
IMPORTANT NOTICE: If any representation contained in the application is false, misleading, or materially affects
our acceptance of the risk, by either misrepresentation, omission, concealment of facts, or incorrect statements,
this policy will be void from its inception and no coverage will exist. In the event that we rescind your policy under
this provision, your premium payments will be refunded.

12. NOTICE AND PROOF OF LOSS
When notice of loss is required separately from a proof of loss, notice given by or on behalf of the insured to any
of our authorized agents within the state is considered notice to us.
Failure to give any notice or file any proof of loss required by the policy within the time specified in the policy does
not invalidate a claim made by the insured, if the insured shows that it was not reasonably possible to give the
notice or file the proof of loss within the prescribed time and that notice was given or proof of loss filed as soon as
reasonably possible.
13. TERMS OF POLICY CONFORMED TO STATUTE
Terms of this policy which are in conflict with the statutes of the State wherein this policy is issued are hereby
amended to conform to such statutes.
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PART G - YOUR DUTIES IN CASE OF A CAR ACCIDENT OR LOSS
You must:
A. Notify us promptly. The notice must give the time, place, and circumstances of the accident or loss, and the
names and addresses of injured persons and witnesses. Notice to our authorized representative is considered
notice to us.
B. Cooperate with us and help us in any matter about a claim or suit. No obligations shall be assumed, cost
incurred, or voluntary payments made by an insured except at the insured's own cost.
C. Send us promptly any legal papers received relating to a claim or suit.
D. Submit to physical exams at our cost by doctors we choose as often as we may reasonably require.
E. Authorize us to obtain medical and other records.
F. Provide any written proof of loss we require.
G. Submit to statements under oath and subscribe the same as we may reasonably require.
A person claiming Uninsured Motorists coverage must contact the police as soon as practicable after the accident
if a hit-and-run driver is involved.
In addition, a person or group claiming Car Damage Coverage must:
A. Take reasonable steps after loss to protect your insured car and its equipment from further loss. We will pay
reasonable cost incurred in providing that protection.
B. Promptly report the theft of your insured car to the police.
C. Allow us to inspect and appraise the damage to your insured car before its repair or disposal.

IN WITNESS WHEREOF. The Company has caused this policy to be executed and attested, but this policy shall
not be valid unless countersigned on the Declarations page by a duly authorized representative of the Company.

President

Secretary

*

As part of our underwriting procedure, an investigative consumer report may be made which will provide applicable
information concerning character, general reputation, personal characteristics, previous claims history, and mode
of living. The information for the investigative consumer report will be obtained through personal interviews with
friends, neighbors, associates, and claims reporting agencies. Upon written request, a complete and accurate
disclosure of the nature and scope of the investigative consumer report, if one is made, will be provided.
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^ • S T R I C T COURT
Third Judicial District

BOUtV
puty Clark
Clerk

IN THE DISTRICT COURT OP THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OP UTAH

REGAL INSURANCE COMPANY, a
division of WINDSOR GROUP, INC.,
Plaintiff,

MINUTE ENTRY
CASE NO.

990903734

vs.
LAURIE BOTT and EVAN BOTT,
Defendants•

The above-referenced matter was before the Court on December
20, 1999 on cross Motions for Summary Judgment. The parties agreed
that the named defendants are properly representing the Estate of
Jesse E. Bott.
The

Court

heard

from

counsel

regarding

the

respective

positions that their clients take regarding insurance coverage as
a result of the automobile accident on November 7, 1998. The Court
took the matter under advisement to further review some of the
legal authorities cited by counsel in more detail.

The Court has

accomplished that additional research and being otherwise fully
advised, the Court is satisfied that the position of the plaintiff
Regal Insurance Company is well taken for the reasons suggested and
that its Motion for Summary Judgment should be granted.

The Court

further determines that the defendants counter Motion for Summary
Judgment should be denied.

,

^--

REGAL V. BOTT

PAGE TWO

MINUTE ENTRY

Plaintiff Regal Insurance Company advances the position that
under personal injury protection benefits providing for lost wages
and household services, that those benefits are not available when
the individual for whom the benefits are sought dies immediately in
the accident.

That position appears to be supported by the better

weight of authority on this issue, recognizing that the Utah
appellate courts have not spoken directly.
Counsel for the plaintiff is to prepare an appropriate Order
in conformity with this Court's Minute Antry decision, and submit
the same to the Court for review and/signature.
Dated this 5

day of January^ 2000.

?IMOTHY R/;tiAW5<JJlVli:
DISTRICT3^0U^\>i3jfeGE;

REGAL V. BOTT

PAGE THREE

MINUTE ENTRY

MAILING CERTIFICATE

I hereby certify that I mailed a true and correct copy of the
foregoing Minute Entry, to the following, this
2000:

T. J. Tsakalos
Attorney for Plaintiff
10 Exchange Place, 4th Floor
Salt Lake City, Utah 84111
Steven B. Smith
Attorney for Defendants
261 East 300 South, Second Floor
Salt Lake City, Utah
84111

day of January,
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Th,rd

A

Judicial o S t e F

-WAI 2 ? 2000

wputy Cleric^

T.J. Tsakalos (3289)
Of Counsel
KIPP AND CHRISTIAN, P.C.
10 Exchange Place, Fourth Floor
Salt Lake City, Utah 84111
Telephone: (801) 364-1708
Fax:(801)359-9004
Attorney for Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

REGAL INSURANCE COMPANY,
a division of WINDSOR GROUP,
INC.,

;
;)
;)

Plaintiff,

;

vs.

]

LAURIE BOTT and EVAN BOTT

;)
)

Defendants.

ORDER RE: CROSS MOTIONS
FOR SUMMARY JUDGMENT

Civil No. 990903734
Judge Timothy R. Hanson

]

This matter coming before this court for oral argument on December 20, 1999 on the
parties' cross-motions for summary judgment, and the court having reviewed the memoranda
submitted by the parties, received oral argument by counsel and taken the matter under
advisement, the court now rules as follows:

FINDINGS OF FACT
The court finds the following facts to be true:
1.

The defendants Laurie and Evan Bott, are heirs of the decedent, Jesse E. Bott.

2.

The defendants also properly represent the estate of Jesse Bott and the heirs of Jesse

3.

Jesse Bott died instantly as a result of an automobile accident of November 7, 1998.

4.

Plaintiff paid to the heirs under its policy the personal injury protection benefits of

Bott.

$3,000 for the death benefit and $1,500 for the funeral benefits.
CONCLUSIONS OF LAW
The court further rules:
1.

The named defendants properly represent themselves, the estate of Jesse Bott and

the heirs of Jesse Bott.
2.

The heirs and estate of Jesse Bott are not "persons" under the policy or under the

no-fault provisions of Utah legislation, i.e., Utah Code Ann. § 31A-22-306, 307 and 308 (1990).
3.

Jesse Bott's "death" is not a "disability" under the policy or the Utah No-Fault

Statutes.
4.

Work loss and household services are payable to insured persons incapacitated by

automobile accidents and are not payable to decedents, their heirs or their estates.
WHEREFORE, based on the foregoing findings of fact and conclusions of law, the court
orders that the plaintiffs motion for summary judgment is granted, the defendants' motion for
2

summary judgment is denied, the defendants' counter-claim is dismissed and the plaintiffs prayer
for declaratory judgment is granted.

DATED this<2l?day of OLJ}^

. 2000

lonorable Judge Timothy R. Hanson
'THiRTXDisTRICT COURT
CERTIFICATE OF MAILING
I hereby certify that on the /ffday ofJLoUft/U* 2000, I mailed, via First Class Mail,
postage prepaid, a true and exact copy of the foregoing^RDER RE: CROSS MOTIONS FOR
SUMMARY JUDGMENT to the following:
Steven B. Smith
SCALLEY & READING
Attorneys for Defendants
Second Floor
261 East 300 South
Salt Lake City, Utah 84111
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CONTRACTS IN SPECIFIC LINES

31A-22-307

(6) No rating surcharge may be applied to any policy of motor vehicle
insurance issued in this state as a result of payment of a claim made under this
section.
History: C. 1953, 31A-22-305.5, enacted
by L. 1990, ch. 321, § 1.

31A-22-306. Personal injury protection.
Personal injury protection under Subsection 31A-22-302(2) provides the
coverages and benefits described under Section 31A-22-307 to persons described under Section 31A-22-308, but is subject to the limitations, exclusions,
and conditions set forth in Section 31A-22-309.
History: C. 1953, 31A-22-306, enacted by
L. 1985, ch. 242, § 27; 1986, ch. 204, § 158.
COLLATERAL REFERENCES
A.L.R. — Combining or "stacking" of uno
fault" or personal injury protection (PIP) cover-

ages in automobile liability policy or policies, 29
A.L.R.4th 12.

31A-22-307. Personal injxiry protection coverages and
benefits.
(1) Personal injury protection coverages and benefits include:
(a) the reasonable value of all expenses for necessary medical, surgical,
X-ray, dental, rehabilitation, including prosthetic devices, ambulance,
hospital, and nursing services, not to exceed a total of $3,000 per person;
(b) (i) the lesser of $250 per week or 85% of any loss of gross income and
loss of earning capacity per person from inability to work, for a
maximum of 52 consecutive weeks after the loss, except that this
benefit need not be paid for the first three days of disability, unless the
disability continues for longer than two consecutive weeks after the
date of injury; and
(ii) a special damage allowance not exceeding $20 per day for a
maximum of 365 days, for services actually rendered or expenses
reasonably incurred for services that, but for the injury, the injured
person would have performed for his household, except that this
benefit need not be paid for the first three days after the date of injury
unless the person's inability to perform these services continues for
more than two consecutive weeks;
(c) funeral, burial, or cremation benefits not to exceed a total of $1,500
per person; and
(d) compensation on account of death of a person, payable to his heirs,
in the total of $3,000.
(2) (a) To determine the reasonable value of the medical expenses provided
for in Subsection (1) and under Subsection 31A-22-309(l)(e), the commissioner shall conduct a relative value study of services and accommodations
for the diagnosis, care, recovery, or rehabilitation of an injured person in
the most populous county in the state to assign a unit value and determine
the 75th percentile charge for each type of service and accommodation.
The study shall be updated every other year. In conducting the study, the
343
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department may consult or contract with appropriate public and private
medical and health agencies or other technical experts. The costs and
expenses incurred in conducting, maintaining, and administering the
relative value study shall be funded by the tax created under Section
59-9-105. Upon completion of the study, the department shall prepare and
publish a relative value study which sets forth the unit value and the 75th
percentile charge assigned to each type of service and accommodation.
(b) The reasonable value of any service or accommodation is determined
by applying the unit value and the 75th percentile charge assigned to the
service or accommodation under the relative value study. If a service or
accommodation is not assigned a unit value or the 75th percentile charge
under the relative value study, the value of the service or accommodation
shall equal the reasonable cost of the same or similar service or accommodation in the most populous county of this state.
(c) This subsection does not preclude the department from adopting a
schedule already established or a schedule prepared by persons outside
the department, if it meets the requirements of this subsection.
(d) Every insurer shall report to the Commissioner of Insurance any
patterns of overcharging, excessive treatment, or other improper actions
by a health provider within 30 days after such insurer has knowledge of
such pattern.
(e) In disputed cases, a court on its own motion or on the motion of
either party may designate an impartial medical panel of not more than
three licensed physicians to examine the claimant and testify on the issue
of the reasonable value of the claimant's medical services or expenses.
(3) Medical expenses as provided for in Subsection QXa) and in Subsection
31A-22-309(l)(e) include expenses for any nonmedical remedial care and
treatment rendered in accordance with a recognized religious method of
healing.
(4) The insured may waive for the named insured and the named insured's
spouse only the loss of gross income benefits of Subsection (l)(b)(i) if the
insured states in writing that:
(a) within 31 days of applying for coverage, neither the insured nor the
insured's spouse received any earned income from regular employment;
and
(b) for at least 180 days from the date of the writing and during the
period of insurance, neither the insured nor the insured's spouse will
receive earned income from regular employment.
(5) This section does not prohibit the issuance of policies of insurance
providing coverages greater than the minimum coverage required under this
chapter nor does it require the segregation of those minimum coverages from
other coverages in the same policy.
(6) Deductibles are not permitted with respect to the insurance coverages
required under this section.
History: C. 1953, 31A-22-307, enacted by
L. 1985, ch. 242, § 27; 1986, ch. 204, § 159;

1989, ch. 261, § 13; 1990, ch. 327, § 8; 1991,
ch. 74, § 7; 1994, ch. 71, § 1.
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NOTES TO DECISIONS
592 P.2d 609 (Utah 1979).
A claimant who was unemployed at the time
of his or her accident can collect disability
benefits for lost wages from prospective employment only if the claimant establishes that a
job was available for which the claimant was
qualified and t h a t the claimant would have
taken t h a t job. The legislature did not intend to
provide compensation for "loss of earning capacity" unless a claimant has suffered a direct
and specific monetary loss. Versluis v. Guaranty Nat'l Cos., 842 P.2d 865 (Utah 1992).

ANALYSIS

Allowable benefits.
—Household services.
—Loss of earnings.
Arbitration panel.
Dismissal of claim.
Time computation.
Tbrt claims.
—Availability of insurance benefits.
—Motorist's liability.
Allowable benefits.
— H o u s e h o l d services.
The phrase "and regardless of whether any of
these expenses are actually incurred" in former
version of this section was included to eliminate the necessity of proving such expenses and
to prevent the insurer from claiming the benefit
of services rendered gratuitously by friends or
relatives which otherwise would have to be
paid for; it did not require that reimbursement
be made any time a family lost the services of
one of its members regardless of the character
of those services. Jamison v. Utah Home Fire
Ins. Co., 559 P.2d 958 (Utah 1977).
Former provisions did not require insurer to
pay the family of a twelve-year-old boy injured
in an automobile accident $12 per day during
the period of the boy's disablement as reimbursement for the value of lost services, which
would have consisted of doing dishes, carrying
out the garbage, washing the family car, and
other similar chores because it was not reasonable to assume that the family would in fact
have incurred expenses to perform the boy's
chores, and so they were not entitled to reimbursement. Jamison v. U t a h Home Fire Ins.
Co., 559 P2d 958 (Utah 1977).
If a person is not "disabled" for purposes of
loss of earnings benefits, neither is he "disabled" for purposes of household services benefits. Jones v. Transamerica Ins. Co., 592 P 2 d
609 (Utah 1979).
The legislature intended to establish the
mandatory household services benefit as an
aggregate maximum of $20 per day of disability, up to a maximum of 365 days of disability,
and not as an individual maximum of $20 on
each day services are actually rendered. Tanner
v. Phoenix Ins. Co., 799 P.2d 231 (Utah Ct. App.
1990).
—Loss of earnings.
"Disability" refers to the inability to work;
injured party who was able to work during the
period for which disability benefits were sought
and who earned more than $150 per week
during the entire time for which benefits were
sought was not entitled to disability benefits for
loss of earnings. Jones v. Transamerica Ins. Co.,

Arbitration p a n e l .
Failure to arbitrate a claim before a panel
was not grounds for dismissal of plaintiffs
complaint. Burns Chiropractic Clinic v. Allstate
Ins. Co., 851 P.2d 1209 (Utah Ct. App. 1993).
D i s m i s s a l of claim.
This statute provides no basis on which to
dismiss a claim. Burns Chiropractic Clinic v.
Allstate Ins. Co., 851 P.2d 1209 (Utah Ct. App.
1993).
Time c o m p u t a t i o n .
The 52 consecutive week period in Subsection
(l)(b)(i) runs from the loss of gross income and
loss of earning capacity, not from the date of the
accident. Plaintiff who did not begin to suffer
loss of income and loss of earning capacity until
six months after an accident and continued to
suffer t h a t loss for a period exceeding the
maximum benefit of 52 weeks was improperly
denied coverage when the trial court only provided for coverage for 52 weeks following the
date of the accident. Larsen v. Allstate Ins. Co.,
857 P.2d 263 (Utah Ct. App. 1993).
Tort claims.
—Availability of i n s u r a n c e benefits.
No-fault benefits are available to those who
sustain serious injury even though they remain
free to pursue a tort claim as well; however, the
injured person is not entitled to a double recovery from the tort-feasor and under no-fault for a
single loss. Jones v. Transamerica Ins. Co., 592
P.2d 609 (Utah 1979).
Where insured brought action against his
no-fault insurer seeking additional no-fault
benefits after receiving benefits from the nofault insurer and obtaining a judgment against
a third-party tort-feasor, insured was collaterally estopped from recovering additional nofault benefits in the form of lost wages but was
not collaterally estopped from recovering for
household expenses. Wilde v. Mid-Century Ins.
Co., 635 P.2d 417 (Utah 1981).
—Motorist's liability.
A party having the security required under
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this section is granted partial tort immunity
and is not personally liable for the benefits
provided hereunder; he remains liable for customary tort claims, such as general damages

and economic losses not compensated by the
benefits paid hereunder, if the threshold provisions of § 31A-22-309 are met. Allstate Ins. Co.
v. Ivie, 606 P.2d 1197 (Utah 1980).

COLLATERAL REFERENCES
C.J.S. — 60 C.J.S. Motor Vehicles § 113.
A.LJL — Validity and construction of "nofault" automobile insurance plans, 42 A.L.R.3d
229.
Validity of state statute prohibiting health

providers from the practice of waiving patients'
obligation to pay health insurance deductibles
or copayments, or advertising such practice, 8
A.L.R.5th 855.

31A-22-308. Persons covered by personal injury protection.
The following may receive benefits under personal injury protection coverage:
(1) the named insured, when injured in an accident involving any motor
vehicle, regardless of whether the accident occurs in this state, the United
States, its territories or possessions, or Canada, except where the injury is
the result of the use or operation of the named insured's own motor vehicle
not actually insured under the policy;
(2) persons related to the insured by blood, marriage, adoption, or
guardianship who are residents of the insured's household, including
those who usually make their home in the same household but temporarily live elsewhere under the circumstances described in Section (1),
except where the person is injured as a result of the use or operation of his
own motor vehicle not insured under the policy; and
(3) any other natural person whose injuries arise out of an automobile
accident occurring while the person occupies a motor vehicle described in
the policy with the express or implied consent of the named insured or
while a pedestrian if he is injured in an accident occurring in Utah
involving the described motor vehicle.
History: C. 1953, 31A-22-308, enacted by
L. 1985, ch. 242, § 27; 1990, ch. 327, § 9.
NOTES TO DECISIONS
ANALYSIS

Limitation of policy covering driver.
Motorcycle driven by insured.
Out-of-state incidents.
Limitation of policy covering driver.
Passenger in an automobile driven by insured's son but owned by another person was
not entitled to personal injury protection (PIP)
coverage under a policy covering the driver.
McCaffery v. Grow, 787 P.2d 901 (Utah Ct. App.
1990).
Motorcycle driven by insured.
The coverage described in § 31A-22-307 was
applicable to an insured killed while riding a

motorcycle involved in an accident in this state
with a motor vehicle; there is no requirement
that the insured must be operating or occupying the motor vehicle to be subject to coverage,
but only that he be in an accident involving a
motor vehicle. Coates v. American Economy
Ins. Co., 627 P.2d 92 (Utah 1981).
Out-of-state incidents.
In light of language limiting application of
former provisions to accidents in this state,
insurance commissioner's regulation making
no-fault insurance coverage applicable to incidents occurring outside the state was in error.
IML Freight, Inc. v. Ottosen, 538 P.2d 296
(Utah 1975), overruled on other grounds, Neel
v. State, 889 P.2d 922 (Utah 1995).
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described in the policy for the benefit of covered persons, as defined under
Section 31A-22-305, who are legally entitled to recover damages from the
owner or operator of an uninsured motor vehicle, as defined under Subsections
31A-22-305(2)(a), (c), and (d), arising out of the operation, maintenance, or use
of an uninsured motor vehicle.
(2) The coverage provided under this section shall include payment for loss
or damage to the motor vehicle described in the policy, not to exceed the motor
vehicle's actual cash value or $3,500, whichever is less. Property damage does
not include compensation for loss of use of the motor vehicle.
(3) The coverage provided under this section shall be payable only if:
(a) the occurrence causing the property damage involves actual physical contact between the covered motor vehicle and an uninsured motor
vehicle;
(b) the owner, operator, or license plate number of the uninsured motor
vehicle is identified; and
(c) the insured or someone on his behalf reports the occurrence within
ten days to the insurer or his agent.
(4) The coverage provided under this section shall be subject to a $250
deductible and shall be excess to any other insurance covering property
damage to the motor vehicle described in the policy.
(5) The insurer providing coverage under this section may make available
additional deductibles at appropriate premium rates.
(6) No rating surcharge may be applied to any policy of motor vehicle
insurance issued in this state as a result of payment of a claim made under this
section.
History: C. 1953, 31A-22-305.5, enacted
uy L. 1990, ch. 321, § 1; 1999, ch. 158, § 2.
Amendment Notes. — The 1999 amendnent, effective March 18, 1999, substituted

"Subsections 31A-22-305(2)(a), (c), and (d)w for
"Subsections 31A-22-305(2)(a) and (c)w in Subsection (1).

J1A-22-308. Persons covered by personal injury protection.
NOTES TO DECISIONS
Cited in Pennington v. Allstate Ins. Co., 973
2d 932 (Utah 1998).

1A-22-309. Limitations, exclusions, and conditions to
personal injury protection.
(1) A person who has or is required to have direct benefit coverage under a
Dlicy which includes personal injury protection may not maintain a cause of
:tion for general damages arising out of personal injuries alleged to have been
lused by an automobile accident, except where the person has sustained one
* more of the following:
(a) death;
(b) dismemberment;
(c) permanent disability or permanent impairment based upon objective findings;
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(d) permanent disfigurement; or
(e) medical expenses to a person in excess of $3,000.
(2) (a) Any insurer issuing personal injury protection coverage under this
part may only exclude from this coverage benefits:
(i) for any injury sustained by the insured while occupying another
motor vehicle owned by or furnished for the regular use of the insured
or a resident family member of the insured and not insured under the
policy;
(ii) for any injury sustained by any person while operating the
insured motor vehicle without the express or implied consent of the
insured or while not in lawful possession of the insured motor vehicle;
(iii) to any injured person, if the person's conduct contributed to his
injury:
(A) by intentionally causing injury to himself; or
(B) while committing a felony;
(iv) for any injury sustained by any person arising out of the use of
any motor vehicle while located for use as a residence or premises;
(v) for any injury due to war, whether or not declared, civil war,
insurrection, rebellion or revolution, or to any act or condition
incident to any of the foregoing; or
(vi) for any injury resulting from the radioactive, toxic, explosive,
• or other hazardous properties of nuclear materials,
(b) The provisions of this subsection do not limit the exclusions which
may be contained in other types of coverage.
(3) The benefits payable to any injured person under Section 31A-22-307 are
reduced by:
(a) any benefits which that person receives or is entitled to receive as a
result of an accident covered in this code under any workers' compensation
or similar statutory plan; and
(b) any amounts which that person receives or is entitled to receive
from the United States or any of its agencies because that person is on
active duty in the military service.
(4) When a person injured is also an insured party under any other policy,
including those policies complying with this part, primary coverage is given by
the policy insuring the motor vehicle in use during the accident.
(5) (a) Payment of the benefits provided for in Section 31A-22-307 shall be
made on a monthly basis as expenses are incurred.
(b) Benefits for any period are overdue if they are not paid within 30
days after the insurer receives reasonable proof of the fact and amount of
expenses incurred during the period. If reasonable proof is not supplied as
to the entire claim, the amount supported by reasonable proof is overdue
if not paid within 30 days after that proof is received by the insurer. Any
part or all of the remainder of the claim that is later supported by
reasonable proof is also overdue if not paid within 30 days after the proof
is received by the insurer.
(c) If the insurer fails to pay the expenses when due, these expenses
shall bear interest at the rate of 1 Vi% per month after the due date.
(d) The person entitled to the benefits may bring an action in contract
to recover the expenses plus the applicable interest. If the insurer is
required by the action to pay any overdue benefits and interest, the
insurer is also required to pay a reasonable attorney's fee to the claimant.

INSURANCE CODE
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(6) Every policy providing personal injury protection coverage is subject to
the following:
(a) that where the insured under the policy is or would be held legally
liable for the personal injuries sustained by any person to whom benefits
required under personal injury protection have been paid by another
insurer, including the Workers' Compensation Fund created under Chapter 33, the insurer of the person who would be held legally liable shall
reimburse the other insurer for the payment, but not in excess of the
amount of damages recoverable; and
(b) that the issue of liability for that reimbursement and its amount
shall be decided by mandatory, binding arbitration between the insurers.
History: C. 1953, 31A-22-309, enacted by
1* 1985, ch. 242, § 27; 1986, ch. 204, § 160;
L988 (2nd S.S.), ch. 10, § 10; 1991, ch. 74,
• 8; 1992, ch. 230, § 9; 1994, ch, 4, § 1; 2000,
ih. 222, § 5.

Amendment Notes. — The 2000 amendment, effective May 1, 2000, substituted "Workers'Compensation Fund created under Chapter
33" for "Workers' Compensation Fund of Utah"
in Subsection (6Xa).

NOTES TO DECISIONS
ANALYSIS

instruction.
eimbursement.
-Recovery from insured and his insurer.
hreshold requirements.
onstruction.
While § 78-18-1 provides a specific basis for
warding punitive damages in cases involving
"tortfeasor's operation of a vehicle while volitarily intoxicated," it makes no reference to
l action for compensatory damages, and conins no language suggesting that the legislare intended to create an exception to the
reshold requirements of this section. C.T. ex
L Taylor v. Johnson, 1999 UT 35, 977 P.2d
9.
eimbursement.
Recovery from insured and his insurer.
Because tortfeasors who comply with the

motor vehicle insurance act are not personally
responsible for personal injury protection (PIP)
benefits, a PIP insurer seeking reimbursement
for PIP benefits must undergo mandatory binding arbitration with the liability insurer. Bear
River Mut. Ins. Co. v. Wall, 1999 UT 33, 978
P.2d 460.
Threshold requirements.
A personal injury payment (PIP) made by a
plaintiffs own insurer did not establish the
threshold amount for his medical expenses,
because the mere fact that the PIP insurer paid
for medical expenses which the jury found were
not related to the accident was not binding on
the defendant for purposes of establishing the
threshold and exposing him to liability for
general damages, particularly since a PIP carrier has a first party contractual relationship
with its insured and owes that insured certain
duties. C.T. ex rel. Taylor v. Johnson, 1999 UT
35, 977 P.2d 479.

LA-22-315. Motor vehicle insurance reporting — Penalty.
COLLATERAL REFERENCES
LL.R. — Validity, construction, and applicaa of exclusion of government vehicles from
nsured motorist provision, 58 AJL.R.5th 511.
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COLLATERAL REFERENCES
A.L.R. — What constitutes "entering" or
"alighting from" vehicle within meaning of in-

surance policy, or statute mandating insurance
coverage, 59 A.L.R.4th 149.

31A-22-309. Limitations, exclusions, and conditions to
personal injury protection.
(1) A person who has or is required to have direct benefit coverage under a
policy which includes personal injury protection may not maintain a cause of
action for general damages arising out of personal injuries alleged to have been
caused by an automobile accident, except where the person has sustained one
or more of the following:
(a) death;
(b) dismemberment;
(c) permanent disability or permanent impairment based upon objective findings;
(d) permanent disfigurement; or
(e) medical expenses to a person in excess of $3,000.
(2) (a) Any insurer issuing personal injury protection coverage under this
part may only exclude from this coverage benefits:
(i) for any injury sustained by the insured while occupying another
motor vehicle owned by or furnished for the regular use of the insured
or a resident family member of the insured and not insured under the
policy;
(ii) for any injury sustained by any person while operating the
insured motor vehicle without the express or implied consent of the
insured or while not in lawful possession of the insured motor vehicle;
(iii) to any injured person, if the person's conduct contributed to his
injury:
(A) by intentionally causing injury to himself; or
(B) while committing a felony;
(iv) for any injury sustained by any person arising out of the use of
any motor vehicle while located for use as a residence or premises;
(v) for any injury due to war, whether or not declared, civil war,
insurrection, rebellion or revolution, or to any act or condition
incident to any of the foregoing; or
(vi) for any injury resulting from the radioactive, toxic, explosive,
or other hazardous properties of nuclear materials,
(b) The provisions of this subsection do not limit the exclusions which
may be contained in other types of coverage.
(3) The benefits payable to any injured person under Section 31A-22-307 are
reduced by:
(a) any benefits which that person receives or is entitled to receive as a
result of an accident covered in this code under any workers' compensation
or similar statutory plan; and
(b) any amounts which that person receives or is entitled to receive
from the United States or any of its agencies because that person is on
active duty in the military service.
(4) When a person injured is also an insured party under any other policy,
including those policies complying with this part, primary coverage is given by
the policy insuring the motor vehicle in use during the accident.
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(5) (a) Payment of the benefits provided for in Section 31A-22-307 shall be
made on a monthly basis as expenses are incurred.
(b) Benefits for any period are overdue if they are not paid within 30
days after the insurer receives reasonable proof of the fact and amount of
expenses incurred during the period. If reasonable proof is not supplied as
to the entire claim, the amount supported by reasonable proof is overdue
if not paid within 30 days after that proof is received by the insurer. Any
part or all of the remainder of the claim that is later supported by
reasonable proof is also overdue if not paid within 30 days after the proof
is received by the insurer.
(c) If the insurer fails to pay the expenses when due, these expenses
shall bear interest at the rate of 1 V£% per month after the due date.
(d) The person entitled to the benefits may bring an action in contract
to recover the expenses plus the applicable interest. If the insurer is
required by the action to pay any overdue benefits and interest, the
insurer is also required to pay a reasonable attorney's fee to the claimant.
(6) Every policy providing personal injury protection coverage is subject to
the following:
(a) that where the insured under the policy is or would be held legally
liable for the personal injuries sustained by any person to whom benefits
required under personal injury protection have been paid by another
insurer, including the Workers' Compensation Fund of Utah, the insurer of
the person who would be held legally liable shall reimburse the other
insurer for the payment, but not in excess of the amount of damages
recoverable; and
(b) that the issue of liability for that reimbursement and its amount
shall be decided by mandatory, binding arbitration between the insurers.
History: C. 1953, 31A-22-309, enacted by
L. 1985, ch. 242, § 27; 1986, ch. 204, § 160;

1988 (2nd S.S.), ch. 10, § 10; 1991, ch. 74,
§ 8; 1992, ch. 230, § 9; 1994, ch. 4, § 1.

NOTES TO DECISIONS
able and alternative remedy, but also eliminates a clear social or economic evil; further, it
does not violate the uniform operation of laws
provision of Const., Art. I, § 24, because it
makes a reasonable classification between serious and less serious injuries. Warren v.
Melville, 937 P2d 556 (Utah Ct. App. 1997).

ANALYSIS

Constitutionality.
Acceptance of monthly payment.
—Effect on insurer's obligation.
Accrual of cause of action.
Attorney's fees.
—Appeal.
Claims against federal government.
Household exclusion clause.
Personal injury protection requirements.
Pleadings.
Reimbursement.
—Recovery from insured and his insurer.
Release given by injured party to tort-feasor.
Tort claims.
—Liability of insured.
—Pleading and instructions.
Workers' compensation.

Acceptance of monthly payment.
—Effect on insurer's obligation.
The acceptance of a monthly payment by an
insured from a no-fault insurer does not terminate the contractual obligation of the insurer to
make additional payments for subsequently
accrued claims. Wilde v. Mid-Century Ins. Co.,
635 P.2d 417 (Utah 1981).

Constitutionality.
The no-fault statute satisfies the open courts
provision of Utah Const., Art. I, § 11, because it
not only provides a tort victim with a reason-

Accrual of cause of action.
A cause of action against the state accrues at
the time of the subject accident rather than
when the plaintiff satisfies the threshhoid requirements under this section. Jepson v. State,
846 P.2d 485 (Utah Ct. App. 1993).
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Attorney's fees.
—Appeal.
Plaintiff was not required to file a crossappeal in order to be entitled to attorney's fees
incurred on appeal in defending his judgment
for benefits. Coates v. American Economy Ins.
Co., 627 P.2d 92 (Utah 1981).
Claims against federal government.
Even if the federal government could be characterized as an insurer because it provided
financial security for its employees in regard to
vehicle operation claims, it could not be subjected to mandatory arbitration under Subsection (6), since this would conflict with the
adniinistrative arrangement established in the
Federal Tbrt Claims Act. United States Fid. &
Guar. Co. v. United States, 728 F. Supp. 651 (D.
Utah 1989).
Household exclusion clause.
A household or family exclusion clause in an
automobile insurance policy is contrary to public policy and to the statutory requirements
found in the No-Fault Insurance Act as to the
minimum benefits provided by statute. Farmers Ins. Exch. v. Call, 712 P.2d 231 (Utah 1985).
If an insurer fails to disclose material exclusions in an automobile insurance policy and the
purchaser is not informed of them in writing,
those exclusions are invalid. Without disclosure, the household exclusion clause fails to
honor the reasonable expectations of the purchaser, rendering the exclusion clause invalid
as to the entire policy limits. Farmers Ins.
Exch. v. Call, 712 P.2d 231 (Utah 1985).
Household or family exclusions are valid in
this state as to insurance provided by an automobile policy in excess of the statutorily mandated amounts and benefits. State Farm Mut.
Auto. Ins. Co. v. Mastbaum, 748 P2d 1042
(Utah 1987).
Personal injury protection requirements.
In order to invoke the provisions of Subsection (6), the individual who initially pays the
amounts for which personal injury protection
benefits are also available must be "another
insurer." McCaffery v. Grow, 787 P.2d 901 (Utah
Ct. App. 1990).
Subsection (6) does not contemplate arbitration between an uninsured victim's father and
another's insurance company. McCaffery v.
Grow, 787 P.2d 901 (Utah Ct. App. 1990).
Pleadings.
Summary judgment and dismissal of plaintifTs complaint with prejudice was proper,
where the complaint and plaintiff's deposition
failed to allege any permanent disability or
impairment based on objective findings, and,
further, defendant was not required to support
his motion for summary judgment with affida-

31A-22-309

vits showing there was no permanent disability. McNair v. Farris, 944 R2d 392 (Utah Ct.
App. 1997).
Reimbursement.
—Recovery from insured and his insurer.
Where passenger collected personal injury
protection benefits from driver's insurer and
received an additional settlement in an action
against the driver of the other car, the insurer
had no right of subrogation to the recovery of
the passenger, but could claim reimbursement
from the other driver's insurer in an arbitration
proceeding. Allstate Ins. Co. v. Ivie, 606 P.2d
1197 (Utah 1980).
Release given by injured party to tortfeasor.
Injured party who entered into a settlement
agreement with his tort-feasor, whereby he
released the tort-feasor from any and all known
and unknown personal injury as well as property damage arising from the auto accident, cut
off his insurance company's subrogation rights,
and by so doing was not entitled to further
benefits from his insurance company under the
no-fault coverage. Jones v. Transamerica Ins.
Co., 592 P.2d 609 (Utah 1979), but see Allstate
Ins. Co. v. Ivie, 606 R2d 1197 (Utah 1980).
Insurer's obligation to continue to pay personal injury protection (PIP) benefits was not
extinguished by a settlement and release between its insured and the tortfeasor because
there was no evidence that the parties understood or intended that the settlement include
PEP benefits, and the release did not extinguish
the insurer's right under this section to seek
reimbursement for further PIP payments from
the torfeasor's insurer through binding arbitration. Bear River Mut. Ins. Co. v. Wall, 937 P.2d
1282 (Utah Ct. App. 1997).
Tort claims.
—Liability of insured.
If a party has the security required under
§ 31A-22-307, he is granted partial tort immunity and is not personally liable for the benefits
provided under § 31A-22-307, but he remains
liable for customary tort claims of general damages and economic losses not compensated under § 31A-22-307. Allstate Ins. Co. v. Ivie, 606
P.2d 1197 (Utah 1980).
—Pleading and instructions.
When injured party is entitled under threshold provisions of this section to maintain claim
for personal injuries not compensated by personal injury protection benefits, the injured
party should plead only for those damages for
which he has not received reparation under his
first party insurance benefits; to present a
completely factual picture to the jury, the injured party may wish to present evidence of all
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his medical bills or other economic losses, m
such a case, t h e court, by appropnate instruction, could explain to the jury t h a t those economic losses have not been included in the
prayer for damages because the injured party
has previously received reparation under his
own no-fault insurance Allstate Ins Co v Ivie,
606 P 2 d 1197 (Utah 1980)
Workers' c o m p e n s a t i o n .
A no-fault insurer is permitted by Subsection
(3)(a) to exclude from coverage provided under
its insurance policy any liability for injuries
t h a t are compensable under the workers' compensation statute or a similar statutory plan
This provision, however, is irrelevant in a proceeding before the Industnal Commission m-

volving only the employee and an employer who
has earned no-fault insurance but not workers'
compensation insurance Bevans v I n d u s t n a l
Comm'n, 790 P 2 d 573 (Utah Ct App 1990)
A state employee who was injured in a car
accident in the course of her employment was
entitled to collect personal injury protection
(PIP) benefits under this section, to the extent
those benefits were not covered by workers'
compensation The workers' compensation exclusivity provision, § 35-1-60 (now § 34A-2105), does not bar such action, the provision of
the state's self-insurance program excluding
PIP benefits to any person entitled to workers'
compensation benefits is not in harmony with
statutory requirements, and is therefore invalid Neel v State, 889 P 2 d 922 (Utah 1995)

COLLATERAL REFERENCES
U t a h L a w Review. —Allstate Insurance Co
v Ivie Reimbursement Between Insurers Under Utah's No-Fault Act, 1981 Utah L Rev 379
Attorney's Fees in Utah, 1984 Utah L Rev
553
Note, The Negligent Infliction of Emotional
Distress A New Cause of Action in Utah, 1989
U t a h L Rev 571
A.L.R. — Validity and construction of "nofault" automobile insurance plans, 42 A L R 3d
229
Injury or death caused by assault as within
coverage of no-fault motor vehicle insurance, 44
A X R 4th 1010.
Who is "employed or engaged in the automobile business" within exclusionary clause of

liability policy, 55 A L R 4th 261
What constitutes "entering" or "alighting
from" vehicle within meaning of insurance
policy, or statute mandating insurance coverage, 59 A L R 4th 149
Validity and construction of automobile insurance provision or statute automatically terminating coverage when insured obtains another policy providing similar coverage, 61
A L R 4th 1130
Right of employer or workers' compensation
earner to hen against, or reimbursement out of,
uninsured or u n d e n n s u r e d motorist proceeds
payable to employee injured by third party, 33
A L R 5th 587

31A-22-310. Assigned risk plan.
(1) After consultation with insurers authorized to issue policies containing
the provisions specified under Section 31A-22-302, the insurance commissioner shall approve a reasonable plan for the equitable apportionment among
the insurers of applicants for those policies who are in good faith entitled to,
but are unable to procure, these policies through ordinary methods.
(2) Upon the commissioner's approval of a plan under this section, all
insurers issuing policies described under Section 31A-22-302 shall subscribe to
and participate in the commissioner's approved plan.
(3) Any applicant for a policy under the commissioner's plan, any person
insured under the plan, and any insurer affected by the commissioner's plan
may appeal to the insurance commissioner from any ruling or decision of the
manager or committee designated to operate the plan.
(4) Section 31A-2-306 applies to the commissioner's decision on this appeal.
History: C. 1953, 31A-22-310, e n a c t e d by
L. 1985, c h . 242, § 27; 1987, ch- 161, § 82.
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31A-1-301.

Definitions.

PARTI
PURPOSES, SCOPE, AND APPLICATION
31A-1-101. Short title.
This title is known as the "Insurance Code."
History: C. 1953,31A-M01, enacted by L.
1985, ch. 242, § 6.
COLLATERAL REFERENCES
come Security Act (29 USCS §§ 1001 et seq.),
for state laws regulating insurance, banking, or
securities (29 USCS § 1144(bX2)), 87 A.L.R.
Fed. 797.
Exemption or immunity from federal antitrust liability under McCarran-Ferguson Act
(15 USCS §§ 1011-1013) and state action and
Noerr-Pennington doctrines for business of insurance and persons engaged in it, 116 A.L.R.
Fed. 163.

Utah Law Review. — Emasculation of the
McCarran-Ferguson Act: A Study in Judicial
Activism, 1985 Utah L. Rev. 1.
Am.Jur.2d. — 43Am.Jur. 2d Insurance § 1
et seq.
C.J.S. — 44 C.J.S. Insurance § 31 et seq.
AXJL — Prospective juror's connection with
insurance company as ground for challenge for
cause, 9 A.L.R.5th 102.
Construction and application of pre-emption
exemption, under Employee Retirement In-

31A-1-102. Purposes.
The purposes of the Insurance Code are to:
(1) ensure the solidity of insurers doing business in Utah;
(2) ensure that policyholders, claimants, and insurers are treated fairly
and equitably;
(3) ensure that Utah has an adequate and healthy insurance market,
characterized by competitive conditions, the spirit of innovation, and the
exercise of initiative;
3
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(4) provide for an insurance department that is expert in the field of
insurance and able to enforce the Insurance Code effectively;
(5) encourage cooperation between the Insurance Department and
other Utah regulatory bodies, as well as other federal and state governmental entities;
(6) preserve and improve state regulation of insurance;
(7) maintain freedom of contract and enterprise;
(8) encourage self regulation of the insurance industry;
(9) encourage loss prevention as part of the insurance industry;
(10) keep the public informed on insurance matters; and
(11) achieve other purposes stated elsewhere in the Insurance Code.
History: C. 1953,31A-1-102, enacted by L.
1985, ch. 242, § 6.
NOTES TO DECISIONS
ANALYSIS

ordinary rules of agency between insurance
companies and the public. Farrington v. Granitestate Fire ^
C o ^ 1 2 0 u t a h 1 0 9 > 232 P 2 d
754 (1951) (decided under prior law).

Purpose of Code.
Clted
*
Purpose of Code.
Insurance Code was enacted primarily for
purpose of regulating insurance companies,
agents, brokers, solicitors and adjusters, and
was not intended to change or control the

Tanner v. Phoenix Ins. Co., 799 P.2d
,TTl , „ . A
,ftrtrtx ™ L-J
** i. i
S V ^ i ^ ^ ^ L ^ ^ u ^ T *
c t l v e Ins C o % 3 R 2 d7 8 8 ( U t a h C t A
*1998).
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COLLATERAL REFERENCES
BYU Journal of Public Law. — Protecting
the Insured in Utah: Rethinking the "Intersti-

tial" Approach of Allen v. Prudential Property &
Casualty Co., 12 B.Y.U. J. Pub. L. 389.

31A-1-103. Scope and applicability of title.
(1) This title does not apply to:
(a) retainer contracts made by attorneys-at-law with individual clients
with fees based on estimates of the nature and amount of services to be
provided to the specific client, and similar contracts made with a group of
clients involved in the same or closely related legal matters;
(b) arrangements for providing benefits that do not exceed a limited
amount of consultations, advice on simple legal matters, either alone or in
combination with referral services, or the promise of fee discounts for
handling other legal matters;
(c) limited legal assistance on an informal basis involving neither an
express contractual obligation nor reasonable expectations, in the context
of an employment, membership, educational, or similar relationship; or
(d) legal assistance by employee organizations to their members in
matters relating to employment.
(2) This title restricts otherwise legitimate business activity. What this title
does not prohibit is permitted unless contrary to other provisions of Utah law.
(3) Except as otherwise expressly provided, this title does not apply to:
(a) those activities of an insurer where state jurisdiction is preempted
by Section 514 of the federal Employee Retirement Income Security Act of
1974, as amended;
4
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PART H
CONSTRUCTION AND INTERPRETATION
31A-1-201.

Construction.

(1) This code shall be liberally construed to achieve the purposes stated in
Section 31A-1-102 and under other chapters of the Insurance Code. The
statements of purpose shall aid and guide interpretation but are not independent sources of power.
(2) A provision of the Insurance Code relating to a particular kind of
insurance or a particular type of insurer prevails over a provision relating to
insurance or insurers in general if there is inconsistency between them.
History: C. 1953,31A-1-201, enacted by L.
1985, ch. 242, § 6.
COLLATERAL REFERENCES
Am. Jur. 2d. — 43 Am. Jur. 2d Insurance
§ 19.
C.J.S. — 44 C.J.S. Insurance § 41.

31A-1-202. Effect of repeal of former provisions.
(1) The repeal of any statute by this title does not affect any right accrued
or established, or any liability or penalty incurred under the repealed statute.
(2) An action or proceeding commenced under any law repealed by this title
is not affected by the repeal. However, all procedures followed or sanctions
imposed after the repeal of Title 31 shall conform to this title as far as possible.
History: C. 1953,31A-1-202, enacted by L.
1985, ch. 242, § 6; 1986, ch. 204, § 5; 1987,
ch. 91, § 2.
COLLATERAL REFERENCES
Am. Jur. 2d. — 73 Am. Jur. 2d Statutes
!§ 384, 426.
C.J.S. — 82 C.J.S. Statutes §§ 285, 305,307.

31A-1-203. Interpretive rules.
References under Section 31A-1-301 to particular sections do not limit
application to those sections but merely indicate a place where a term is
especially relevant.
History: C. 1953,31A-1-203, enacted by L.
1985, ch. 242, § 6.
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